
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 

 

 

TRIAD VENTURE CAPITALISTS,   CASE NO.:  3:19-1156-J-39JBT 

LLC, a North Carolina limited liability 

company; THE GRAND ARCADE, 

LLC, a Florida limited liability 

company; CHAPMAN ENTERPRISES 

OF ATLANTIC BEACH, INC., a  

Florida corporation, 

 

  Plaintiffs, 

 

vs.     

 

CITY OF JACKSONVILLE, 

 

  Defendant. 

__________________________________/ 

 

EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER AND 

PRELIMINARY INJUNCTION   

  

 Plaintiffs TRIAD VENTURE CAPITALISTS, LLC, a North Carolina limited liability 

company; THE GRAND ARCADE, LLC, a Florida limited liability company; CHAPMAN 

ENTERPRISES OF ATLANTIC BEACH, INC., a Florida corporation hereby move for 

Emergency Motion for Temporary Restraining Order and Preliminary Injunction, pursuant to Rule 

65(b), Fed.R.Civ.P., and Local Rule 4.05, and move this Court to continue the injunction through 

issuance of a preliminary injunction pursuant to Rule 65(a), Fed.R.Civ.P., after notice and hearing, 

prohibiting the City of Jacksonville from enforcing Ordinance 2019-209 and Ordinance 2019-644, 

and, in support thereof, state as follows: 

1. This Motion is made pursuant to Rule 65(b), Fed. R. Civ. P. and Local Rule 4.05.  

This motion is made to maintain the status quo until requisite notice may be given and an 
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opportunity afforded to the opposing parties to respond to the application for a preliminary 

injunction. 

2. The issuance of a Temporary Restraining Order in this case is necessary because 

the Ordinances at issue became effective Friday, October 11, 2019, and are subject to immediate 

enforcement such that the fourteen (14) day advance notice requirement for a preliminary 

injunction as required by Rule 6(c), Fed. R. Civ. P. and Local Rule 4.06 cannot be had prior to 

enforcement.  Thus, the Ordinances will be enforced before Plaintiffs may be heard regarding their 

motion for a preliminary injunction. 

3. As of 9:00 a.m. this morning, Monday, October 14, 2019, the City of Jacksonville 

is closing game rooms pursuant to Ordinance 2019-644. 

4. Plaintiffs are threatened with irreparable injury which is so imminent that notice 

and a hearing on a Motion for Preliminary Injunction is impossible before the Ordinances take 

effect. 

5. This Motion is filed on an emergency basis because the subject of the Ordinances 

went into effect Friday, October 11, 2019, with an immediate adverse impact on Plaintiffs’ 

constitutional rights. Plaintiffs have filed their Amended Complaint the same day that Ordinance 

2019-644 went into effect and this Emergency Motion as soon as circumstances permitted. 

Conduct to be Enjoined 

6. Plaintiffs seek to enjoin the enforcement of Ordinance 2019-209 and Ordinance 

2019-644.  A copy of Ordinance 2019-209 is attached to the Amended Complaint (Doc. 3) as 

Exhibit A (Doc. 3-1).  A copy of Ordinance 2019-644 is attached to the Amended Complaint (Doc. 

3) as Exhibit E (Doc. 3-5). 
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7. These Ordinances are enforceable by civil penalties, injunction, and immediate 

cease and desist, including condemnation and threat of arrest of persons on the premises. 

Notice to City of Jacksonville 

8. Plaintiffs’ filed the original Complaint (Doc. 1) challenging Ordinance 2019-209 

in state court and it was removed to this Court by the City of Jacksonville.  At the time of filing 

the initial Complaint, the second ordinance, 2019-644, had not yet been passed by the Jacksonville 

City Council.  Ordinance 2019-644 was signed by the Mayor and became effective Friday, October 

11, 2019. 

9. On Friday, October 11, 2019, the Amended Complaint (Doc. 3) was filed and a 

copy made available to the attorneys with General Counsel’s Office assigned to handle this matter.  

A copy of this Emergency Motion will likewise be provided to the City of Jacksonville’s Office 

of General Counsel by e-mail contemporaneously with the filing of this Emergency Motion.  

Allegations in Support of Injunctive Relief 

10. The Amended Complaint challenges the constitutionality of City of Jacksonville 

Ordinance 2019-209 and Ordinance 2019-644 which purport to ban “simulated gambling devices,” 

including promotional sweepstakes, various skill games, and game promotions used by Plaintiffs 

and others. 

11. Verification of the essential facts set forth in the Amended Complaint and the need 

for emergency injunctive relief are set forth in the following affidavits filed in support hereof: 

a. Affidavit of Ryan Strickland 

b. Affidavit of Michael Chapman 

c. Affidavit of Eric Lowman 
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12. Plaintiffs operate locations in City of Jacksonville, Florida where they operate game 

rooms sometimes known as internet centers/internet cafes.  At these game rooms they sell internet 

access time, provide printing, faxing, and copying services, and provide other games for the 

amusement and entertainment of their customers. 

13. Plaintiffs provide computers on premises for customer and invitee use to access the 

internet based on purchased time. Plaintiffs’ computers are common desktop personal computers, 

including Gateway, Acer, Hewlett Packard brands, like what may be found in most businesses, 

schools, and residences.    

14. Plaintiffs engage in First Amendment protected speech on many different levels, 

all of which are infringed by the subject Ordinance: 

   (1)  Internet access is a form of pure speech zealously protected by the United States 

Supreme Court; 

(2) Video games are a form of expression fully protected by the First Amendment. As 

with literature, art, movies, comic books, television and theater, some video games 

depict casino gambling, and those depictions are protected by the First Amendment. 

(3) Computer codes, algorithms, and programs receive the same protection as a novel 

or other communicative text. 

(4) Even if promotional sweepstakes were considered mere advertising, the coarsest 

level of commercial speech, they are still entitled to significant First Amendment 

protection.  

15. The City of Jacksonville enacted Ordinance 2019-209 and Ordinance 2019-644 (the 

“Ordinances”), purporting to regulate “simulated gambling devices.” The Ordinance directly 

restricts the content of information Plaintiffs and others can display, store, or transmit on their 
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computers.   It is evident that the Ordinances are content based, rather than conduct based, since 

the Ordinances do not prohibit the same precise conduct if the offensive content is removed or 

absent.  The Plaintiffs are free to operate game rooms, conduct sweepstakes, and display the results 

of sweepstakes so long as it does not simulate a “game ordinarily played in a casino.” 

16. The Ordinances are unconstitutional on their face and as applied to Plaintiffs. 

Because the Ordinances are substantially overbroad, Plaintiffs may raise First Amendment claims 

in their own right and on behalf of others whose rights may be chilled by application of the 

overbroad law.  

17. The Ordinance’s definition of “simulated gambling device” is overbroad and 

vague.  Section 250.1302(b) of the Ordinance defines a “simulated gambling device” as:  

[A]ny device that, upon connection with an object, is available to 

play or operate a computer simulation of any game, where the play 

or operation may deliver or entitle the person or persons playing or 

operating the device to a payoff directly or indirectly from the owner 

or operator of the device or that person’s designee.   

 

This definition includes standard desk top personal computers such as those used at Plaintiffs’ 

locations.  The definition also includes any necessary equipment to operate the computers such as 

modems, power cables, ethernet cables, mouses, keyboards, etc.  Although not as obvious, this 

definition also includes hardware and software located off premises, which includes internet 

servers, telephone and cable lines, power lines, etc., all of which are necessary for the operation of 

a computer accessing the internet.  This is but the first demonstration of the unconstitutional 

consequences of the Ordinance. 

18. The Ordinances define the prohibited activities and communications strictly in 

terms of their content. That is clear in the definition of “game” in Section 250.1302(b)(6) which: 

includes slot machines, poker, bingo, craps, keno, any other type of 

game ordinarily played in a casino, a game involving the display of 
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the results of a raffle, sweepstakes, drawing, contest or other 

promotion, lotto, sweepstakes, and any other game associated with 

gambling or which could be associated with gambling, but the term 

“game” does not necessarily imply gambling as that term may be 

defined elsewhere. 

 

19. On and after October 11, 2019, Plaintiffs will not be able to engage in a broad range 

of presumptively protected speech as a result of the Ordinances.  

20. In addition, the Ordinance prohibits a host of other on-line games and activities, 

including many popular, massively multiplayer games such as World War Craft. The Ordinance 

also prohibits Plaintiffs and others from delivering such common news items as the results of the 

Florida Lottery. 

21. The City of Jacksonville Ordinances 2019-209 and 2019-644 violate the First 

Amendment to the United States Constitution for any of several reasons, which are more 

particularly set forth in the Amended Complaint: 

         (i)  The Ordinances are a content-based restriction on speech which is not supported 

by a compelling government interest and does not employ the least restrictive means of 

regulation; 

   (ii) The Ordinances impose a flat ban on an entire category of speech and fails 

to provide alternative avenues of communication; and 

       (iii) The Ordinances are unconstitutionally overbroad.  

  

22. The Ordinances are unconstitutionally vague by failing to adequately describe the 

prohibited conduct.  For example, the ordinance includes clauses such as “ANY other type of game 

ordinarily played in a casino” and “ANY other game associated with gambling or which COULD 

BE associated with gambling.” Sec. 250.1302(b)(6).  If an operator has never been to a casino 
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(See, Affidavit of Lowman at ¶ 3) the application and interpretation of “any game ordinarily played 

in a casino” becomes more troubling.  Even the iconic Pac-Man game is now played in casinos.  

(See, https://compete.kotaku.com › casinos-take-pac-man-add-gambling-181886).  All sports 

games are associated with gambling and would fall under the prohibition.  The further inclusion 

of any game “which could be associated with gambling” would be all inclusive of the entire game 

universe.  People can bet on the outcome of every conceivable game from Monopoly to Scrabble 

to a game of tag played in the yard by the neighborhood kids. 

23. In its list of games the Ordinance prohibits it lists:  “fish.”  “Fish” is not defined in 

either Ordinance.  Indeed, there is no other descriptive word whatsoever to describe or limit “fish.”   

Would this include the classic children’s card game of “Go Fish”?  What about the children’s 

Fishing Game depicted on Exhibit 1? 

24. Plaintiffs’ rights of procedural and substantive due process were violated by the 

Ordinances in at least the following ways: 

a. Plaintiffs’ rights in their Certificates of Use (“COU’s”), including the right to 

conduct business, were revoked by the City in violation of the procedures already 

in place in the Jacksonville Municipal Code; 

b. Plaintiffs’ had no right to a hearing or ability to contest the de facto revocation of 

their COU’s; 

c. Plaintiffs had no right to hearing to protest the irrebuttable presumption that their 

game rooms constituted a nuisance; 

d. Plaintiffs have no right under to the Ordinance to contest whether the games in their 

game rooms violate the Ordinance; and 

e. The Ordinances are extremely vague and ambiguous. 
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25. The Ordinances violate Plaintiffs’ rights of equal protection on its face based on 

disparate treatment to similarly situated and persons and in the manner of enforcement. 

26. Plaintiffs have a substantial likelihood of prevailing on the merits of their claims in 

that the Ordinances are constitutionally defective in a number of different ways. 

27. Unless this Court issues a TRO and then a preliminary injunction, Plaintiffs will be 

irreparably injured by the deprivation of their First Amendment rights and other constitutional 

rights as set forth above.  As a matter of law, the deprivation of First Amendment rights is an 

irreparable injury for purposes of injunctive relief. 

28. Plaintiffs’ injuries if this motion is denied exceeds any possible harm to the City if 

the motion is granted. Plaintiffs’ injuries are the loss of constitutional rights, and since no 

government official may deprive a person of a constitutional right, the City will suffer no injury if 

it is prevented from suppressing Plaintiffs’ rights. 

29. A preliminary injunction will preserve the status quo and allow Plaintiffs to 

continue to engage in protected speech without incurring damages or the further chilling of their 

speech rights. Plaintiffs’ locations have operated in the same manner in City of Jacksonville since 

at least October 2014.  Other similarly situated game rooms have operated over 10 years.  To allow 

their continued operation during the pendency of this suit will not harm the City. 

30. A preliminary injunction preventing the enforcement of the challenged Ordinances 

will serve the public interest. The public has no lawful interest in the enforcement of ordinances 

violating the First Amendment or other constitutional rights. Further, the public’s First 

Amendment rights are also infringed by the Ordinance, as the public is denied access to protected 

speech. 
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Security 

31. The Court should exercise its discretion and require Plaintiffs to post no bond or a 

nominal bond, as the Defendant will incur no costs or damages if a preliminary injunction is 

entered.  Specifically, the City of Jacksonville will not sustain any cost or damage if these 

Ordinances are not immediately enforced.  Game rooms materially the same as Plaintiffs, and other 

open now, have operated in Jacksonville for over 10 years.  For all of this time, these game rooms 

have openly engaged in the activity now sought to be proscribed by the City.  No costs or damages 

have yet to accrue to the City as a result of their operation. 

32. In fact, closing down the approximately 100 game rooms in the City of Jacksonville 

will have a significant deleterious effect on jobs, occupancy of storefronts, and have a harmful 

economic impact on the City.  The only substantial cost exposure to the City are attorney fees, and 

pursuant to 42 U.S.C. §1988, the Defendant cannot recover its attorney fees unless it shows 

Plaintiffs’ lawsuit was frivolous.  

 

MEMORANDUM OF LAW 

I. PRELIMINARY INJUNCTION STANDARD. 

 Plaintiffs satisfy each requirement to obtain a preliminary injunction: (1) they have a 

substantial likelihood of success on the merits; (2) irreparable injury will occur unless the 

injunction issues; (3) the threatened injury to them outweighs the damage a proposed injunction 

may cause the opposing party; and (4) if issued, the injunction would not be adverse to the public 

interest. Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc).  
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II. PLAINTIFFS HAVE STANDING; THIS CASE IS RIPE; AND NO GROUNDS FOR 

ABSTENTION EXIST. 

 

 Plaintiffs engage in speech vigorously protected by the First Amendment. Both Ordinances 

directly affect that speech – completely banning and outlawing it. The Ordinances immediately 

threaten Plaintiffs’ constitutional rights. See, Socialist Workers Party v. Leahy, 145 F.3d 1240, 

1245 (11th Cir. 1998) (Pre-enforcement claims are justiciable when a plaintiff demonstrates “a 

realistic danger of sustaining direct injury as a result of the statute’s operation or enforcement.”). 

Plaintiffs raise facial and as-applied constitutional challenges to the Ordinances. “[A] facial 

challenge lies whenever a licensing law gives a government official or agency substantial power 

to discriminate based on the content or viewpoint of speech by suppressing disfavored speech or 

disliked speakers.” City of Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 759, 108 S.Ct. 

2138, 2145 (1988). Standing requirements are relaxed when an overbroad law threatens to chill 

the speech rights of others not before the court. Plaintiffs can bring an overbreadth challenge to 

the Ordinances even if the law could be constitutionally applied to them. See, Broadrick v. Okla., 

413 U.S. 601, 612, 93 S. Ct. 2908, 2916 (1973) (Conferring standing absent proof of litigant’s 

First Amendment protections).   

There is no plausible reason for this Court to abstain from ruling in this case.   

III. THE ORDINANCES UNCONTITUTIONALLY VIOLATES PLAINTIFF’S FIRST 

AMENDMENT RIGHT TO PROTECTED SPEECH. 

 

A. CONTENT BASED REGULATION  

The Ordinance unconstitutionally violates Plaintiffs’ First Amendment rights under the 

United States Constitution.  More specifically, use of Plaintiffs’ computers to electronically 

communicate the results of a contest, promotion, sweepstakes, or otherwise is both pure speech 

and expressive activity.  The displays convey a particularized message to the viewer, which 

Case 3:19-cv-01156-BJD-JBT   Document 4   Filed 10/14/19   Page 10 of 38 PageID 193



11 

 

message is clearly understood by those who view it.  Such activity comes within the ambit of the 

First Amendment. The Ordinances prohibit this activity in its entirety. 

The Ordinances regulate the content of speech, not the conduct of the Plaintiffs.  Although 

the Ordinances attempt to tie the content of the speech (the graphic animation on the screen) with 

the payoff,1 it does not prohibit the exact same conduct if the content of the speech differs from 

what the City finds offensive.  In other words, an operator is free to conduct a sweepstakes or 

provide video games with a “payoff”, so long as it does not use images where the content of the 

speech contain simulations of casino games.  Otherwise, the same precise conduct that is allowed 

in similar situations is deemed lawful.  The conduct is prohibited only when connected to the 

offensive speech.  If it was indeed the goal to prohibit the conduct, this could have been easily 

done without reference to the content of the speech. 

In Allied Veterans of the World, Inc.: Affiliate 67 v. Seminole County, 783 F. supp. 2d 

1197 (M.D. Fla. 2011), Judge Antoon of the Orlando Division dealt with a similar ordinance 

passed by Seminole County.  Judge Antoon mistakenly concluded that the similar ordinance 

prohibited conduct, not content of communication.  See, Steve Silver, The Curious Case of 

Convenience Casinos, 29 J. Marshall J. Computer & Info. L. 594 (2012).  However, the 

Jacksonville Ordinances directly focus on the content and appearance on the video images on the 

screen.  To conclude that right to free speech is not affected by tying it to conduct is erroneous.  It 

is not sufficient to allow the dissemination of disfavored content only if it is wholly disconnected 

with the conduct to which it is most applicable.  Moreover, the Jacksonville Ordinances are 

broader, vaguer, and more draconian in their restrictions, results and enforcement.   

 
1 Even this it does poorly, since the Ordinance only requires that the device, “may deliver or entitle 

the person or persons playing or operating the device to a payoff.”  Sec. 250.1302(b). 

Case 3:19-cv-01156-BJD-JBT   Document 4   Filed 10/14/19   Page 11 of 38 PageID 194



12 

 

Even content neutral ordinances “must be justified without reference to the content of the 

speech.”  See, Clark v. Community for Creative Non-Violence, 468 U.S. 288, 293 (1984).  Here, 

the City attempts to regulate the conduct only by reference to the content of the speech. 

Plaintiffs engage in First Amendment protected speech on many levels, all of which are 

infringed by the Ordinance.  Plaintiffs have the right to provide internet services for their customers 

and invitees free of interference by the government and without prior restraint. See, Reno v. 

ACLU, 521 U.S. 844, 851 (1997) (Internet access is a form of pure speech zealously protected by 

the United States Supreme Court).  Additionally, Plaintiffs have the right to communicate via 

computer with its customers, regardless of whether the communication travels over the internet. 

See, Universal City Studios, Inc. v. Corley, 273 F.3d 429, 446 (2d Cir. 2001) (Computer codes, 

algorithms, and programs receive the same protection as a novel or other communicative text). 

Plaintiffs combine pure speech and expressive conduct via computer video display to communicate 

with and entertain its customers.  

Plaintiffs have a First Amendment right to display the results via video display, even if that 

display includes simulations of casino games. Video games are expression, just like books and 

movies, and are fully protected by the First Amendment. As with literature, art, movies, comic 

books, television, and theater, some video games depict casino gambling.2 Those depictions are 

wholly protected by the First Amendment. See, Interactive Digital Software Ass’n v. St. Louis 

County, Mo., 329 F.3d 954, 957 (8th Cir. 2003). 

 
2 Distinctions exist among gambling, communications about gambling, and communications about 

activities that may look like gambling but are not. Some gambling is illegal in Florida, but 

Hollywood may still produce movies about gambling and show them in Florida (Casino Royale, 

Ocean’s Eleven – the list is endless). Speech about prohibited or extensively regulated matters 

must be tolerated. See, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 507-08 (1996) 

(Striking ban on advertising concerning liquor prices).   
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All communication of information is speech.3  Vill. of Schaumberg v. Citizens for a Better 

Env’t, 444 U.S. 620 (1980). Even pure entertainment is speech when a communicative element is 

present.  See, Schad v. Borough of Mount Ephraim, 452 U.S. 61, 65 (1981) (Entertainment, 

movies, and radio and television programs are protected by First Amendment). Video games 

receive free speech protection as does the best of literature. See, Interactive Digital, 329 F.3d at 

958.  

Video simulations of casino-themed games are forms of expression as well. Video games, 

even those simulating casino games, contain narrative, artwork, and themes. See, Video Software 

Dealers Ass’n v. Maleng, 325 F.Supp. 2d 1180, 1184 (W.D. Wash. 2004). The games often explore 

the same concepts that animate books and movies. Strict First Amendment scrutiny presumptively 

applies when the government seeks to regulate expressive media, even if that media is a casino-

themed video game.4  Cf., Stevens, 130 S.Ct. at 1584; Ashcroft v. ACLU, 542 U.S. 656, 124 S. 

Ct. 2783 (2004). 

 Even if Plaintiffs’ images express no particular message, they still enjoy First Amendment 

protection. See, Corley, 273 F.3d at 448, n. 19 (stating, “[W]e do not mean to suggest that the 

communication of ‘information’ is a prerequisite of protected ‘speech.’ Protected speech may 

communicate, among other things, ideas, emotions, or thoughts.”).  Even abstract classical music 

 
3  Very few speech categories lack First Amendment protection: obscenity, child pornography, 

incitement, speech that constitutes a violation of a valid criminal law, fraud, or defamation. See, 

U.S. v. Stevens, U.S., 130 S.Ct. 1577, 1584 (2010) (declining to carve new exception to speech 

protections for “crush videos”). 
4 Precedent exists that holds that mere gambling, such as slot machines or a bingo game, is not 

protected as speech because it is mere conduct linked to the wagering of money. See, e.g., There 

to Care, Inc. v. Comm’ner of Ind. Dept. of Rev., 19 F.3d 1165, 1167 (7th Cir. 1994). However, 

even those cases acknowledge that “statements promoting gambling are speech”. Id. The 

Ordinance is not limited to actual gambling or the financial aspects of wagering. Instead, the 

Ordinance reaches pure speech about a host of topics that “could be associated” with gambling.  
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conveys no discernible message, but nonetheless enjoys First Amendment protection. The First 

Amendment embraces “[a]ll ideas having even the slightest redeeming social importance.” Roth 

v. U.S., 354 U.S. 476, 484, 77 S. Ct. 1304 (1954).  

 The Ordinances not only prohibits communication of the results of a contest or promotion 

via casino images, but also prohibits it via video display of anything that could be considered a 

“game.”.  Written communication, even if done by computer or over the internet, is pure speech. 

See, Reno, 521 U.S. at 851, 117 S.Ct. at 2335 (“E-mail enables an individual to send an electronic 

message-generally akin to a note or letter-to another individual or to a group of addressees.”). 

Plaintiffs’ prohibited “games” use plain text to communicate with the customer. 

 Even board games such as Monopoly receive First Amendment protection as a form of 

entertainment. For the same reason, promotion, marketing, and discussions concerning such games 

are protected speech. See, e.g., Hammerhead Enter.s, Inc. v. Brezenoff,  707 F.2d 33, 34 (2d Cir. 

1983) (“For it is beyond peradventure that regardless of our view of the wisdom and taste of 

appellants’ creation, their right to market the game is protected by the First Amendment.”). 

Plaintiffs have a First Amendment right to display their game results via video display in a way 

that if entertaining to their customers, even if that display includes simulations of those associated 

with casino games. 

Expressive entertainment is protected by the First Amendment.  Thus, it is irrelevant that 

casino-themed video games are primarily intended to entertain. The Supreme Court has held: 

What is one man’s amusement, teaches another’s doctrine.  Though we can see 

nothing of any possible value to society in these magazines, they are as much 

entitled to the protection of free speech as the best of literature. 
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Winters v. N.Y., 333 U.S. 507, 510, 68 S. Ct. 665, 667 (1948); see also, Joseph Burstyn, Inc. v. 

Wilson, 343 U.S. 495, 501-02, 72 S. Ct. 777, 780 (1952) (Holding that motion pictures are fully 

protected by the First Amendment).   

Despite the sale of internet time and other computer related services, the video displays 

and the communication of other contests, promotions, or sweepstakes on Plaintiffs’ computers are 

not commercial speech. Commercial speech is that which merely proposes a commercial 

transaction. Ohralik v. Ohio State Bar Ass’n., 436 U.S. 447, 98 S. Ct. 1912 (1978); Pittsburgh 

Press Co. v. Human Relations Comm’n, 413 U. S. 376, 385, 93 S. Ct. 2553, 2558 (1973). It 

generally involves: 1) an advertisement, 2) reference to a specific product, and 3) an economic 

motivation for its distribution. Bolger v. Youngs Drug Products Corp., 463 U.S. 60, 66-7, 103 S. 

Ct. 2875, 2881 (1983).    

 However, the free speech protections for internet communications apply whether the 

speech is commercial or non-commercial in nature. Even if the communications are nothing more 

than commercial speech, the First Amendment still applies. In fact, the First Amendment affords 

considerable protection for commercial speech of all kinds. See, Central Hudson Gas & Electric 

Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 100 S. Ct. 2343 (1980).  

 Access to the internet, and the right to view materials and information found there, is a 

form of free speech fully protected by the First Amendment. The right to disseminate information 

and communicate via the internet is likewise protected speech. The Ordinances violate the 

Plaintiffs rights provided by the First Amendment to the United States Constitution. 

B. STRICT SCRUNTINY STANDARD 

 The Ordinances are a content-based regulation of speech which cannot withstand strict 

scrutiny. Ordinance 2019-209 and Ordinance 2019-644 facially distinguish between protected and 
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unprotected speech based solely on its content. To determine whether speech is lawful in the City 

of Jacksonville, one must ask what was communicated in a particular communication. That is the 

very definition of a content-based law. See, Turner Broad. System, Inc. v. F.C.C., 512 U.S. 622, 

643, 114 S.Ct. 2445, 2459 (1994) (“As a general rule, laws that by their terms distinguish favored 

speech from disfavored speech on the basis of the ideas or views expressed are content based.”); 

U.S. v. Playboy Entm’t Group, Inc., 529 U.S. 803, 811-812, 120 S.Ct. 1878, 1885 (2000) (“[The 

law] focuses only on the content of  the  speech and the direct impact that speech has on its 

listeners….  This is the essence of content-based regulation.”). The Supreme Court has little 

tolerance for content-based restrictions on speech. Turner Broad., 512 U.S. at 641-642, 114 S.Ct. 

at 2458-59.  

 The Ordinances are a content-based restriction on free speech for the following reasons: 

 a. The Ordinances define the proscribed communications solely in terms of the 

content of that communication. 

 b. The Ordinances ban an entire category of speech based on its content alone. 

 c. The Ordinances require government officials and law enforcement officers to make 

content-based determinations to ascertain whether particular communications are lawful or 

proscribed. For instance, officials are charged with determining whether a particular game is a 

“type of game ordinarily played in a casino” or one “associated with gambling or which could be 

associated with gambling[.]”  

 A content-based restriction on speech must satisfy strict scrutiny, which requires that a law 

or policy be justified by a compelling government interest and regulate using the least restrictive 

means: 

Since §505 is a content-based speech restriction, it can stand only if it satisfies strict 

scrutiny. Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126, 109 S.Ct. 
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2829, 106 L.Ed.2d 93 (1989). If a statute regulates speech based on its content, it 

must be narrowly tailored to promote a compelling Government interest. Ibid. If a 

less restrictive alternative would serve the Government’s purpose, the legislature 

must use that alternative. Reno, 521 U.S., at 874, 117 S.Ct. 2329 (“[The CDA’s 

Internet indecency provisions’] burden on adult speech is unacceptable if less 

restrictive alternatives would be at least as effective in achieving the legitimate 

purpose that the statute was enacted to serve”); Sable Communications, supra, at 

126, 109 S.Ct. 2829. 

 

Playboy Entm’t, 529 U.S. at 813, 120 S.Ct. at 1886; see, also, Weaver v. Bonner, 309 F.3d 1312, 

1319 (11th Cir. 2002).  

 This compelling government interest can only be established if the regulating authority or 

municipality presents actual facts and/or evidence that some adverse or negative secondary effects 

exist that will be addressed by the regulation. In the sensitive area of free speech, courts require 

“statistical certainty of causation” before they accept the government’s rationale for restricting free 

speech. See, Entm’t Software Ass’n v. Swanson, 519 F.3d 768, 772 (8th Cir. 2008) (Government 

evidence that violent video games are harmful to children was substantial but not the kind of 

incontrovertible evidence required by the First Amendment).  

 Courts must closely examine the legislative predicate and purported studies to ascertain 

whether they support the legislature’s purposes. See, Am. Amusement Mach. Ass’n v. Kendrick, 

244 F.3d 572, 578 (7th Cir. 2001).  Additionally, the City must demonstrate that the recited harms 

alleged in the Ordinance are real, not merely conjectural, and that the Ordinance will in fact 

alleviate the alleged harms in a direct and material way.  

Under strict scrutiny, a legislative body’s findings must be substantiated, and the regulation 

must directly and narrowly remedy the problem. The Supreme Court stated 

When the government defends restrictions on speech as a means to redress past 

harms or prevent anticipated harms, it must do more than simply posit the existence 

of the disease sought to be cured.  It must demonstrate that the recited harms are 

real, not merely conjectural, and that the regulation will in fact alleviate these harms 

in a direct and material way. (internal citations and quotations omitted). 
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Turner Broad., 512 U.S. at 664, 114 S. Ct. at 2470. Substantial supporting evidence of a legislative 

body’s findings is required. Id. at 666, 2471; Playboy Entm’t, 529 U.S. at 822, 120 S. Ct. at 1891; 

Schad, 452 U.S. at 73, 101 S. Ct. at 2185 (holding that an increase in need for police protection 

for businesses hosting live entertainment is an unjustified legislative finding because neither 

evidence nor experience supported the conclusion); see, also, R.V.S., L.L.C. v. City of Rockford, 

361 F.3d 402, 413 (7th Cir. 2004).  

 During the adoption of the Ordinances, there was no competent substantial evidence 

presented establishing that the regulations imposed were actually based on any adequate data or 

any studies showing that video displays of contest results and other “games” were in any way 

related to the purposes for enacting the Ordinances.  Moreover, the City of Jacksonville has failed 

to establish a nexus between the regulation of these displays and any legitimate government 

interest. 

 The City of Jacksonville has not, and cannot, produce any relevant evidence, facts or 

studies of any kind, concerning the existence of any adverse secondary effects or a connection 

between the requirements of the Ordinances and such secondary effects. The government must 

present more than anecdote and supposition to prove that an actual problem exists. Playboy Entm’t, 

529 U.S. at 822, 120 S. Ct. at 1891.  There is no actual relevant evidence or facts showing any 

nexus or connection between Plaintiffs’ constitutionally protected expression and any alleged 

adverse or negative secondary effects.    

 The Ordinance was enacted under the auspices that video simulations of casino games are 

“adverse to the quality of life, tone of commerce, and total community environment” in 

Jacksonville,” “have an unreasonable adverse effect upon the elderly, the economically 

disadvantaged, the uneducated, and the unsuspecting” to believe that the activities are legal and 
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“lawfully permitted.” If any adverse or negative secondary effect existed with “simulated 

gambling” would it not also exist and apply to real/legal gambling such as the lottery, traditional 

casinos, and any other form of sweepstakes which are all permitted in Florida? 

 Thus, the City of Jacksonville does not have a compelling interest justifying the enactment 

of these Ordinances. Video games such as those offered by Plaintiffs are creative expression. 

Content-based legislation abridging the right to display video game images that is not narrowly 

tailored to achieve a compelling government purpose is unequivocally unconstitutional.  See, e.g., 

Video Software Dealers v. Schwarzenegger, 556 F.3d 950 (9th Cir. 2009), cert. granted, 

Schwarzenegger v. Entm’t Merch.s Ass’n, No. 08-1448 (U.S. 2009), see also, Blagojevich, 469 

F.3d 641; Kendrick, 244 F.3d 572; Interactive Digital, 329 F.3d 954. The Ordinance fails strict 

scrutiny because it is not justified by anything approaching a compelling government interest.   

 Furthermore, the Ordinances also fail strict scrutiny because it uses the broadest possible 

form regulation – an outright ban – instead of the least restrictive means. When a plausible, less 

restrictive alternative to content-based speech restrictions is suggested, the state must prove that 

the alternative is ineffective to achieve the State’s goals. Sable Communications of Cal., Inc. v. 

FCC, 492 U.S. 115, 126, 109 S. Ct. 2829, 2836 (1989); Ashcroft, 542 U.S. at 665, 124 S. Ct. at 

2791; 44 Liquormart, 517 U.S. at 507-08, 116 S. Ct. at 1510; see, e.g., Entm’t Software Ass’n v. 

Blagojevich, 469 F.3d 641, 650 (7th Cir. 2006) (Video game law failed least restrictive means test 

because party challenging it identified other, less restrictive alternatives to the law).  

 Assuming arguendo, that the state could prove the existence of any adverse secondary 

effects or a connection between the requirements of the Ordinances and such secondary effects, 

the Ordinances still could not pass Constitutional muster as there exist multiple alternatives which 

would be less restrictive.  The City could, as a less restrictive alternative, 
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 a. Engage in an educational campaign to address and support its purported position 

that viewing simulated images of casino games and other displays of contests, sweepstakes, and 

drawing results is harmful,  

 b. Regulate the activity to require disclosures to prevent the purported deceptive 

effects of the activity, and/or 

 c.  Implement regulations relating to cash, safety, practices, and crowd management 

that would deter and prevent the purported increase in crime.  

 The Ordinances cannot survive even intermediate scrutiny because it imposes an outright 

ban on an entire category of otherwise protected speech and fails to provide alternative avenues of 

communication.  

Almost by definition, a complete ban on speech “associated” with gambling is the very 

opposite of narrow tailoring.  Cf., Martin v. Struthers, 319 U.S. 141, 145-46, 63 S.Ct. 862, 864-65 

(1943) (Complete ban on handbilling is substantially broader than necessary to achieve interests 

in reducing fraud, crime, litter, traffic congestion, or noise); Howard v. City of Jacksonville, 109 

F.Supp. 2d 1360 (M.D. Fla. 2000) (Moratorium on all new adult business applications is not 

narrowly tailored). 

 Flat bans on speech are unconstitutional because they fail to provide alternative avenues of 

communication. Flat bans on speech inevitably fail the narrow tailoring requirement. Even for 

laws which do not regulate on the basis of content, flat bans fail constitutional muster because they 

do not provide “alternative avenues of communication” – a requirement for time, place, and 

manner restrictions where intermediate scrutiny applies. See, e.g., Ward v. Rock Against Racism, 

491 U.S. 781, 791, 109 S.Ct. 2746, 105 L.Ed. 2d 661 (1989); City of Renton v. Playtime Theaters, 

Inc., 475 U.S. 41, 106 S. Ct. 925 (1986). 
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 As a content-based speech restriction, the Ordinances are unconstitutional because its ban 

is not the least restrictive means of regulation. Even subjected to intermediate scrutiny as a time, 

place, and manner restriction, the Ordinances are still unconstitutional because they fail to provide 

alternative avenues of communication. A “time, place and manner” regulation of constitutionally 

protected expression and/or expressive conduct is unconstitutional if the regulation does not 

further a substantial government interest and is not narrowly tailored to do so.  

 The Ordinances do not even attempt to regulate the time, place, or manner in which speech 

that “could be associated” with gambling is accessed or played, but instead bans all such 

communications outright. Laws and policies based on the content of speech receive strict scrutiny 

analysis. McIntyre v. Ohio Elections Com’n, 514 U.S. 334, 347, 115 S.Ct. 1511, 1519 (1995). The 

Ordinance cannot survive strict scrutiny because it is not supported by a compelling government 

interest, does not employ the least restrictive means of regulation, and is a complete ban on 

protected communication.   

C. OVERBREADTH 

 

 The Ordinances are substantially overbroad and have a chilling effect on speech. A law 

encompassing more speech than necessary to serve the government interest is unconstitutionally 

overbroad. See, Broadrick, 413 U.S. at 612, 93 S. Ct. at 2916; Ashcroft v. Free Speech Coalition, 

535 U.S. 234, 256, 122 S.Ct. 1389, 1405 (2002) (“The provision abridges the freedom to engage 

in a substantial amount of lawful speech. For this reason, it is overbroad and unconstitutional.”). 

 A government regulation is invalid on its face if the overbreadth reaches a “substantial” 

quantity of protected speech. See, Members of the City Council of Los Angeles v. Taxpayers for 

Vincent, 466 U.S. 789, 801, 104 S.Ct. 2118, 80 (1984); Bd. of Airport Comm’rs of the City of Los 

Angeles v. Jews for Jesus, 482 U.S. 569, 574, 107 S.Ct. 2568 (1987). When a law is overbroad, 
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the entire law is stricken even if capable of legitimate enforcement in some other setting. 

Broadrick, 413 U.S. at 612-13.  

 The Ordinance is unconstitutionally overbroad because it includes within its reach a 

substantial amount of protected speech. In particular, Plaintiffs allege the following: 

 a. The Ordinance solely includes activities which are entirely lawful in the State of 

Florida, including drawings and sweepstakes that use a “computer, computer system, video 

display, video system or any other form of electronic presentation.” See, § 250.1302(b)(5). 

 b. The Ordinance prohibits not only simulations of games ordinarily played in a casino 

but also mere displays of results of raffles, sweepstakes, drawings, contests or other promotions, 

lotto, and any other game associated with or which could be associated with gambling.  

 c. The Ordinance extends not merely to the use of simulated gambling devices within 

the City of Jacksonville, but also to such additional acts as the possession and development of such 

games, sweepstakes, contests, and any equipment relating thereto. The overbreadth of that 

prohibition is seen in the following examples: 

  1) The Ordinance would make it illegal for a computer programmer in 

Jacksonville to work on or develop software code which is or could be used in a simulated 

computer game used in a jurisdiction where such games are entirely lawful.  

  2) The Ordinance would make it illegal even to store a simulated computer 

game on a computer disk or server within Jacksonville even if the program is never operated within 

Jacksonville. 

  3) Employees at retail stores in Jacksonville who service or sell computers or 

related equipment that may become or are part of a “simulated gambling device” are also subject 

to liability under this Ordinance. 
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 d. The Ordinance not only reaches internet cafes such as those operated by Plaintiffs 

but would also prohibit a host of on-line and computer games and activity that is fully protected 

by the First Amendment. Plaintiffs offer the following examples: 

1. World of Warcraft and similar massively multiplayer on-line games employ 

computer algorithms (including the elements of both chance and skill) to decide such 

matters as a character’s success in battle or crop yields. On-line players can convert success 

in the virtual game into an actual monetary pay-out through a “real-world” market for 

characters, weapons, and other digital products. This is called “gold mining.” See, 

Scientific American, January 2010, Heeks, Richard, “Gaming for Profits: Real Money from 

Virtual Worlds.” 

2.  The Florida Lottery disseminates the results of “lotto” over the internet via 

electronic video display. The display of the results “may deliver or entitle the person … to 

a payoff.” In fact, the Florida Lottery displays online the results of Powerball, Lotto, 

Megamoney, Fantasy 5, Play 4, and Cash 3.  See, www.flalottery.com. 

3. E-bay and other on-line merchant disseminate sales offers for (i.e., 

“provide”) equipment that may be deemed “simulated gambling devices” under the 

Ordinance.  

4. Businesses such as Chuck E. Cheese and Dave & Busters in Jacksonville 

fall within the purview of the Ordinances. Players insert tokens or swipe cards to play 

games, some of which use electronic video display to show the results, and may win tickets 

exchangeable for merchandise.   

 Much overbreadth jurisprudence developed in the context of adult entertainment. 

Generally, the First Amendment allows restrictions of public nudity and the adverse secondary 
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effects allegedly associated with nude dance. See, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560, 

111 S.Ct. 2456 (1991). However, courts routinely strike down laws attempting to regulate 

performances by clothed dancers because it is both protected speech and beyond the proper scope 

of an adult entertainment ordinance. See, e.g., R.V.S., 361 F.3d at 413; Eggert Group, LLC v. 

Town of Harrison, 372 F.Supp. 2d 1123, 1143 (E.D. Wis. 2005); MDK, Inc. v. Vill. of Grafton, 

345 F.Supp. 2d 952, 958 (E.D. Wis. 2004).  

 The Ordinances suffer from the same constitutional defect; rather than restrict only actual 

gambling or misleading commercial speech, it restricts a host of innocuous speech with an 

inevitable chilling effect on other speakers. Plaintiffs identify several activities with nothing to do 

with gambling but that nonetheless are prohibited by the Ordinance. Those examples include 

Plaintiffs’ own sweepstakes, a City of Jacksonville software engineer designing a new simulated 

casino game for use in an online sweepstakes occurring outside City of Jacksonville, people 

playing World of Warcraft to develop virtual characters for later sale or trade, and even 

kindergarteners playing at the local Chuck E. Cheese,5 all of whom will find themselves subject to 

fines and penalties under the Ordinance. 

 The Ordinance also prohibits Plaintiffs’ customers from viewing the results of any other 

sweepstakes, raffle, drawing, contest, other promotion, or lotto. The Ordinance defines “computer 

simulation” as “any other form of electronic video presentation.” This means a customer cannot 

 
5  The City will argue it would never apply this law against computer engineers, on-line gamers, 

or kindergarten students. The mere threat that government may do so is what leads to the chilling 

of speech and the justification for the overbreadth doctrine. The fact that a law has not yet been 

enforced against a potential speaker does not save a law which is overbroad on its face. See, e.g., 

Wil-Kar, Inc. v. Vill. of Germantown. 153 F.Supp. 2d 982, 994 (E.D.Wis. 2001) (Government 

argument that it never applied its adult bookstore law against “mainstream” bookstores does not 

provide a narrowing construction). Government’s ability to pick and choose among potential 

defendants based on discretionary and subjective law enforcement determinations also shows why 

this law is unconstitutionally vague.  
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view an electronic presentation or the results of any sweepstakes offered over the internet- even 

the winning numbers for the Florida Lottery, which is readily available online. In fact, the 

Ordinance prohibits Plaintiffs’ patrons from using the computers to communicate via the internet 

regarding the results of any “game.”  These prohibitions affect an impermissibly broad range of 

communications.  

 Some sweepstakes operate exclusively over the internet. For example, “My Coke Rewards” 

requires patrons to enter their product code into the www.mycokerewards.com website.  There, a 

patron may use his or her points to enter various sweepstakes contests. Some sweepstakes display 

results by text and some by images including gambling images, but all computer displays are 

“electronic video presentations” as defined by the Ordinance. 

 The Ordinance has a chilling effect on speech because the flat prohibition against 

“simulated gambling devices” will deter many citizens from accessing or engaging in clearly 

protected speech out of fear that they will run afoul of the Ordinance. 

Ordinances 2019-209 and 2019-644 reach actual gambling and simulated gambling and 

any related activity which “could be associated with gambling”. The Ordinances reach an 

inordinate amount of protected speech in a way which precludes any narrowing construction. 

Federal courts are not permitted to re-write badly crafted state laws. See, Cafe Erotica of Florida, 

Inc. v. St. Johns County, 360 F.3d 1274, 1292 (11th Cir. 2004) (“The Court will not re-write an 

ordinance [because this is] a function that is within the province of the County.”). 

In this instance, judicial pruning is impossible because the Ordinances specifically define 

terms that are intentionally divorced from case law, administrative construction, and dictionary 

definitions: 
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The term “simulated gambling device” as used in this Part is defined exclusively 

by this subsection and does not incorporate or imply any other legal definition or 

requirement applicable to gambling that may be found elsewhere. 

 

Having created this unconstitutional bed, City of Jacksonville must sleep in it, and the Court is not 

in a position to suggest alternate sleeping arrangements.  

IV.   THE ORDINANCE IS UNCONSTITUTIONALLY VAGUE. 

 

The Ordinances are unconstitutionally vague in violation of the Due Process Clause of the 

Fourteenth Amendment. The Ordinances involve open-ended provisions which fail to provide 

adequate notice to as to what is proscribed and confer to the decision maker unbridled discretion 

in determining which games violate the ordinance. Such could lead to arbitrary enforcement and 

requires subjective determination of the ordinary casino game or possibility of a game being 

associated with gambling. Further, the prevalence of imprecise definitions throughout the 

Ordinances renders all components of the ordinance invalid and thus, the ordinance must be struck 

down as unconstitutional. Indigo Room, Inc. v. City of Fort Myers, 710 F.3d 1294, 1302 (11th Cir. 

2013). 

The void-for-vagueness doctrine requires a statute to define an offense “with sufficient 

definiteness that ordinary people can understand what conduct is prohibited.” Kolender v. Lawson, 

461 U.S. 352, 103 S.Ct. 1855, 1858 (1983). The law must not encourage arbitrary and 

discriminatory enforcement.  Id.  Such precision is essential to “give the person of ordinary 

intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly.” 

Grayned v. City of Rockford, 408 U.S. 104, 108, 92 S. Ct. 2294, 2298-99 (1972). 

 The Ordinance’s employs a host of terms which are unconstitutionally vague on their face, 

including: “simulated gambling device”, “game”, “use,” “game ordinarily played in a casino,” and 

“any other game associated with gambling or which could be associated with gambling.” The core 
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definition in the Ordinance – “simulated gambling device” – is non-grammatical and nonsensical 

on its face. Opportunities for arbitrary enforcement are legion simply because the definition barely 

qualifies as an English sentence and is virtually indecipherable. 

 The definition of “game” includes “any other game associated with gambling or which 

could be associated with gambling”. Because the term “associated with gambling” is not defined 

and lacks any clear common meaning, the Ordinances definitions raise more questions than it 

answers. How can a government enforcement agent know when he stumbles across a game which 

“could be associated with gambling” and how can he distinguish that game from any other form 

of protected speech?6 

 The United States Supreme Court case Johnson v. United States, 135 S. Ct. 2551 (2015), 

strengthened void-for-vagueness claims. The case involved a vagueness challenge to the Armed 

Career Criminal Act. Id. at 2555. The Court criticized the act’s vague residual clause. Id. at 2557. 

The clause was void for vagueness because it failed to give ordinary people fair notice of the 

conduct the act punishes and was so “standardless” that it invited arbitrary enforcement. Id. at 

2256–57. And the case made two additional points: Johnson rejected the arguments that (1) a vague 

provision is constitutional if “some conduct . . . clearly falls within the provision’s grasp,” id. at 

2560–61, and that (2) a law is “void for vagueness only if it is vague in all its applications,” id. at 

2561 (citations omitted). 

 
6  The City may argue that the Ordinance is not vague as to the Plaintiffs because they were 

specifically targeted by this law, but that does not cure the vagueness problem. A sufficiently 

precise law would permit Plaintiffs to conceivably retool their software or install filters to avoid 

falling under the Ordinance’s definition of “simulated gambling device.” However, because the 

law is so vague, Plaintiffs cannot tell what must be done to comply with the law and their patrons 

have no way of knowing whether their Internet searches are unlawful.  
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The Johnson holding is premised in large part, on the use of the residual clause which 

provided for substantial interpretation. Ordinance 2019-209-E Sec. 250.1302(b)(6) is riddled with 

residual clauses. For example, the ordinance includes clauses such as “any other type of game 

ordinarily played in a casino”; and “any other game associated with gambling or which could be 

associated with gambling.” (emphasis added). If a game is not one of the enumerated list, it is left 

to the determination of the enforcement agency whether a game is “ordinarily played in a casino” 

or “could be associated with gambling.” 

The ordinance does not even define the word “gambling.” The ordinance states that “[t]he 

use of the word ‘gambling’ in the term ‘simulated gambling device’ is for convenience of reference 

only.  The term ‘simulated gambling device’ as used in this Part is defined exclusively by this 

subsection and does not incorporate or imply any other legal definition or requirement applicable 

to gambling that may be found elsewhere.”  Ord. Sec. 250.1302(b)(8). 

Moreover, the definitions of “simulated gambling device” and “game” fail to adequately 

describe the prohibited conduct. These definitions proscribe “game[s] ordinarily played in a 

casino” and “any other game associated with gambling or which could be associated with 

gambling[.]” There are many games commonly played at businesses such as Dave and Busters and 

Chuck E. Cheese, for example Wheel of Fortune and Deal or No Deal, which are also commonly 

found as slot machines in traditional casinos. Even the iconic Pac-Man game has been used as the 

visual display of casino games.  Does the Ordinance prohibit its use? 

The ordinance is so vague that even a Chuck E. Cheese would be penalized. A Chuck E. 

Cheese establishment is part of a “organization . . . conducted for profit . . . .” Ord. Sec. 

250.1302(a). A Chuck E. Cheese has many “mechanical [and] electrical . . . equipment that may 

or may not be capable of downloading games from a server system, machine, computer or other 
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device or equipment.” Ord. Sec. 250.1302(b)(2). Such games have “simulations by means of . . . 

video display, video system, or other form of electronic video presentation.” Ord. Sec. 

250.1302(b)(5). Children purchase “tokens,” or “objects,” Ord. Sec. 250.1302(b)(3), to “play or 

operate”—through “skill,” “chance,” or “both,” Ord. Sec. 250.1302(b)(4)—“games” that are 

“associated with gambling or which could be associated with gambling, but [note that] the term 

‘game’ does not necessarily imply gambling as that term may be defined elsewhere.” Ord. Sec. 

250.1302(b)(6). The children’s “payoff” includes “tickets . . . to be exchanged for  . . . merchandise 

or anything of value whatsoever.” Ord. Sec. 250.1302(b)(7). In all, a Chuck E. Cheese would be 

fined under the ordinance due to operating such “simulated gaming devices.”           

The Ordinance creates a specific definition for “games ordinarily played in a casino” which 

suggests literally thousands of possibilities. Presently, casino games include adaptations of movies 

and television shows such as “Star Wars,” “Little Shop of Horrors,” “Alien,” and “Sex and the 

City.” (available at http://www.igt.com, last visited Dec. 10, 2010). What constitutes an actual or 

simulated casino game is as varied and expansive as the imaginations of those who create them. 

As a result, the Ordinances prevent the display of video images of famous actors and characters 

such as Sarah Jessica Parker, R2-D2, Rick Moranis, and Steve Martin to reveal the results of a 

sweepstakes, contest, raffle, etc. 

Furthermore, the Ordinance acknowledges there are jurisdictions within the State that 

authorize “simulated gambling devices” for “legal gambling”, however, due to the Ordinance’s 

vagueness, it is impossible to discern whether the following conduct, among other activities, is 

prohibited: 

a. An “electronic video presentation” of “the results of a … contest” such as a March 

Madness basketball game, watched online at www.espn.com, in an internet café or amusement 

Case 3:19-cv-01156-BJD-JBT   Document 4   Filed 10/14/19   Page 29 of 38 PageID 212



30 

 

center. Certainly, the NCAA basketball tournament is “associated with gambling or … could be 

associated with gambling,” as many groups have informal betting pools wherein individuals select 

which team they believe will win the tournament bracket. The winner invariably is “entitle[d] … 

to a payoff.” 

b. An “electronic video presentation” of “the results of a … sweepstakes” such as 

Publisher’s Clearing House casino games, viewed online at www.pchgames.com, from an internet 

café or amusement center. These games are disseminated from internet service providers outside 

of the City of Jacksonville, and the games include those “ordinarily played in a casino.” 

Participants may become “entitle[d] … to a payoff.” 

c. An “electronic video presentation” of “the results of … lotto,” such as those results 

found at www.flalottery.com, which are easily accessible from any internet café or amusement 

center in the City of Jacksonville. The lotto numbers displayed on the video screen inform the 

participant if he or she is “entitle[d] … to a payoff.” 

d. Viewing other “contest[s]” online such as the games and/or scores of the 

Jacksonville Jaguars, the Orlando Magic, and the Tampa Bay Buccaneers, all of which are 

associated with gambling, as the teams have been adopted by the State of Florida for its scratch-

off games. Additionally, individuals commonly wager money on these contests.   

e. Any other internet dissemination of the “results of a raffle, sweepstakes, drawing, 

contest or other promotion….” from a jurisdiction outside of the City of Jacksonville whereby an 

internet café or amusement center customer in the City of Jacksonville accesses the website. 

 “Vagueness arises when a statute is so unclear as to what conduct is applicable that persons 

of common intelligence must necessarily guess at its meaning and differ as to its application.” 

Indigo Room, Inc. v. City of Fort Myers, 710 F.3d 1301 (citation omitted). The constitutional harm 
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is a “deprivation of liberty.” Id. The concern here is arbitrary enforcement that will result from the 

vagueness and ensuring that persons understand what the law prohibits so that they can remain in 

compliance with the law. Otherwise, the person must be “chilled from engaging in constitutionally 

protected activity.” Bankshot Billiards, Inc., 634 F.3d at 1350.  

V. THE ORDINANCE VIOLATES PROCEDURAL DUE PROCESS.   

 Under Ordinance 2019-209-E, upon receiving notice of enforcement by Defendant, 

Centers are forced to “cease and desist” “occupancy and operation of any structure or property 

where any simulated gambling device is being used or operated in violation of” the ordinance, Sec. 

250.1309(4)(b), even though the Centers have a valid COU.  

 By enforcing the Ordinance against Plaintiffs, the City of Jacksonville has engaged in state 

action. 

 Plaintiffs are entitled to a hearing or other due process procedure before immediately being 

forced to cease and desist and therefore close their businesses.  However, neither the Ordinance 

nor the Second Ordinance provides such due process rights. 

 COU application and use regulations are contained Chapter 656, Subpart E, Jacksonville 

Code. Subpart E describes the due process mechanisms in COU suspension and revocation 

procedures. COU suspension and revocation must be ‘for cause,’ where the City of Jacksonville 

must provide notice to those affected and must provide the bases for the suspension or revocation. 

Sec. 656.157–656.158. This determination can be appealed to the Certificate of Use Board, where 

the relevant parties have an opportunity to be heard.   

If the City of Jacksonville finds that the Plaintiffs are violating the Ordinance, they would 

not only be prevented from applying for additional COUs, Sec. 250.1309, but would also risk non-

compliance with their existing COUs, Sec. 656.161.  
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 Failure to comply with COU requirements could result in monetary penalties or 

imprisonment. Sec. 656.161. By enforcing the Ordinance 2019-209-E against the Centers, the 

Defendant engaged in state action. Defendant should provide the Centers a hearing or other due 

process procedure before immediately forcing the Centers to cease and desist.  

 Plaintiffs have a constitutionally protected property interest in their COUs. COUs are “an 

entitlement grounded in state law, which cannot be removed except ‘for cause.’” Logan v. 

Zimmerman, 455 U.S. 422, 430–31 (1982) (citations omitted); see also Barry v. Barchi, 443 U.S. 

55, 68 (1979) (holding that a horse trainer’s license is a protected property interest); Presmy v. 

Smith, 69 So. 3d 383, 387 (Fla. 1st DCA 2011) (holding that a “professional has a property interest 

in his license to practice his profession protected by the due process clauses of the state and federal 

constitutions”). Section 656.157 of the Jacksonville Code, which addresses COUs, enumerates the 

‘for cause’ removal grounds. 

The Ordinance and Second Ordinance not only remove the due process protections 

afforded to COU owners in Ordinance Code Chapter 656, Subpart E, the Ordinance also contains 

constitutionally inadequate process.  

  The Ordinance states conclusively that simulated gambling devices and simulated 

gambling establishments are dangerous and a public nuisance without giving the business owners 

or operators the chance to prove otherwise.  This violates the Fourteenth Amendment Due Process.  

Vlandis v. Kline, 412 U.S. 441, 454 (1973). “[A] permanent irrebuttable presumption . . . is violate 

of the Due Process Clause, because it provides no opportunity” for individuals to demonstrate that 

they are acting permissibly. Id. The Ordinance, however, makes the bare assertion that all 

businesses that have simulated gambling devices are a public nuisance. Although one or more 

locations that contain simulated gambling devices might be a public nuisance, the City has 
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categorically closed all businesses, without any ability to disprove that a particular business is not 

a nuisance.  Because there was not any process in making this categorical determination, the 

ordinance is arbitrary and violates the Plaintiffs’ due process rights. 

 The Ordinance allows the City to conclusively determine that the games used by Plaintiffs, 

and others similarly situated, are simulated gambling devices as defined in the Ordinance without 

due process rights to challenge or contest this determination.  Instead, the Ordinance and the 

Second Ordinance allow the City to immediately close the business, condemn the building, and 

cut off the electricity without any due process right to be heard, challenge the determination, or 

cure any alleged violation even though curing might be as simple as removing a single offending 

video terminal. 

VI. THE ORDINACE VIOLATES THE EQUAL PROTECTION CLAUSE. 

The Ordinance violates Plaintiffs’ rights to equal protection under the law, as similarly 

situated businesses are permitted to conduct sweepstakes pursuant to Florida law.  Plaintiffs have 

been unreasonably classified and discriminated against based upon their chosen method of 

revealing sweepstakes entries. 

The Equal Protection Clause of the Fourteenth Amendment prohibits government from 

discriminating against similarly situated individuals without a rational and neutral basis for doing 

so.  The subject Ordinance intentionally singles out Plaintiffs and other internet cafes offering 

promotional sweepstakes for selective enforcement, inequitable treatment, and purposeful 

discrimination through the unequal, unjust, and oppressive administration of the Ordinance by 

Defendant. There exists no rational basis for Defendant’s treating Plaintiffs in a disparate 

fashion. 
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The Ordinance is unconstitutionally underinclusive because it singles out internet cafes 

for special prohibitions and punishments which are not extended to speech by other similarly 

situated speakers. In particular, Plaintiffs note the following irrational and discriminatory 

exemptions for functionally indistinguishable speech: 

a. The Ordinance prohibits speech by persons employing computers and other 

electronic devices, but allows exactly the same games and simulated “casino” games by 

persons who use paper or manual raffles, drawings, and sweepstakes. 

b. The Ordinance allows exactly the same games and simulated “casino” 

games so long as the person operating the simulated gambling device does so for 

“recreational” and “non-commercial” purposes (neither term being defined by the 

Ordinance). 

The Ordinance irrationally discriminates against citizens who employ electronic devices 

in conjunction with promotional sweepstakes, contests, raffles, etc. and those who use other 

media for same activity. In particular, Plaintiffs note the following irrational and discriminatory 

categories: 

a. The Ordinance prohibits speech by persons employing computers and other 

electronic devices, but allows exactly the same games and simulated “casino” games by 

persons who use paper or manual raffles, drawings and sweepstakes. 

b. The Ordinance allows exactly the same games and simulated “casino” 

games so long as the person operating the simulated gambling device does so for 

‘recreational or “non-commercial” purposes (neither term being defined by the Ordinance). 
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The disparate treatment of Plaintiffs was motivated by an invidious purpose; to-wit: 

Defendants wished to harass Plaintiffs and extinguish their First Amendment activity because of 

Defendants’ dislike for the content of the communications.  

VII. THE ISSUANCE OF A TEMPORARY RESTRAINING ORDER AND 

PRELIMINARY INJUNCTION ENJOINING THE ENFORCEMENT OF THIS 

ORDINANCE IS IMPERATIVE IN THIS CASE. 

 

A.  Plaintiffs are threatened with irreparable injury. 

The City of Jacksonville has taken the position that Plaintiffs’ activity falls within the 

purview of the Ordinance.   The Ordinance will prevent Plaintiffs and others from engaging in 

constitutionally protected conduct.  It will also prohibit businesses and individuals from engaging 

in lawful business activity in accordance with applicable State and Federal law.  Such civil 

penalties and closure, even if Plaintiffs eventually prevail in a trial on the merits, will result in a 

loss of constitutionally protected rights and freedoms. 

The loss of First Amendment freedom constitutes irreparable injury.  Elrod v. Burns, 427 

U.S. 347, 373, 96 S. Ct. 2673, 2690 (1976) (stating that the “loss of First Amendment freedoms, 

for even minimal periods of time, unquestionably constitutes irreparable injury.”); Deerfield Med. 

Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981). The irreparable injury prong is 

satisfied when video games and related digital entertainment are threatened by content-based or 

overly-broad legislation. See, e.g., Kendrick, 244 F.3d 572 (granting preliminary injunction 

against enforcement of ordinance regulating violent video games); Granholm, 426 F.Supp. 2d 646 

(granting permanent injunction against enforcement of law regulating distribution of certain video 

games); Swanson, 519 F.3d at 769 (upholding permanent injunction against enforcement of video 

game law). 
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B. The harm to Plaintiffs if a preliminary injunction does not issue outweighs the 

harm to the Defendant if it is enjoined.             

 

 As a matter of law, the harm to Plaintiffs is irreparable. Issuance of a preliminary injunction 

will not harm Defendant. The Defendant will simply be precluded from enforcing a patently 

unconstitutional law which fails all of the tests for restrictions on speech imposed by the Supreme 

Court. 

 In applying the “balancing of harms” test, the Court should consider the likelihood of 

success on the merits. “[A] sliding scale can be employed, balancing the hardships associated with 

the issuance or denial of a preliminary injunction with the degree of likelihood of success on the 

merits.” Fla. Med. Ass’n v. U.S. Dept. of Health, Educ. and Welfare, 601 F.2d 199, 201, n. 2 (5th 

Cir. 1979). Here, Plaintiffs’ have a significant likelihood of success on the merits.  

C. A preliminary injunction is not contrary to the public interest. 

 An injunction preventing the enforcement of a patently unconstitutional law serves the 

public interest, which lies in the vindication of rights guaranteed under the First Amendment. See, 

Northshor Experience, Inc. v. City of Duluth, Minn., 442 F.Supp. 2d 713, 719 (D.Minn. 2006) 

(“[T]he public interest favors protecting First Amendment expression.”).  

Plaintiffs are engaged in an entirely lawful enterprise – one which is widespread and long-

accepted in this state. Companies use sweepstakes to entice customers to purchase one product 

over another.  The personal computer and internet have made sweepstakes readily available 

electronically. Literally thousands of sweepstakes are conducted in Florida yearly.  Hundreds of 

companies sell internet access time.  Hundreds of companies use the internet to reveal the results 

of their contests and promotions. Countless others sell, service, provide, or produce devices subject 

to this Ordinance.   
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WHEREFORE, Plaintiffs move for entry of a Temporary Restraining Order and 

Preliminary Injunction enjoining the City of Jacksonville and its agents and employees from 

enforcing Ordinances 2019-209 and Ordinance 2019-644. 

CERTIFICATION 

 The undersigned hereby certifies, pursuant to Rule 65(b)(1)(B), Fed.R.Civ.P., the efforts 

to give notice and the reasons why prior notice is not required as follows:  Defendant City of 

Jacksonville was previously aware of the challenge to Ordinance 2019-209 and removed the 

Complaint to this Court.  The Amended Complaint was filed Friday, October 11, 2019.  A copy of 

this Emergency Motion will be made available to the City as soon as it is filed and additionally 

will be served via email by the undersigned at the time of filing to the Office of General Counsel, 

City of Jacksonville.  The Ordinances went into effect on Friday, October 11, 2019 and the 

undersigned anticipates enforcement to begin today, Monday, October 14, 2019. 

 

Respectfully submitted, 

 

LAW OFFICES OF KELLY B. MATHIS  
 
      

 ________________________________ 

       Kelly B. Mathis, Esquire 

Florida Bar No. 0768588 

       Elizabeth Hernandez, Esquire  

       Fla. Bar No.:  0112546 

       12276 San Jose Blvd., Suite 126 

       Jacksonville, FL  32223 

       (904) 880-5114 

       Email: kmathis@mathislaw.net  

       Secondary:  elizabeth@mathislaw.net 

Secondary: carmen@mathislaw.net  

       Attorneys for Plaintiffs  
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a copy hereof has been e-filed and a copy served via email to 

City of Jacksonville Office of General Counsel, Jason R. Teal Esq., Deputy General Counsel, and 

Tiffiny Douglas Pinkstaff, Esq., Assistant General Counsel, JTeal@coj.net and TSafi@coj.net on 

this 14th day of October, 2019. 

 

 

 

________________________________ 

Attorney 
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