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DEA;:1988): . This' subsectlon shall operate retroactrve-
ly 1o Februapy-1,2000.+ o :
A(3) His. further the -intent of the’ Legrslature that
¢onsenit an’ affrrmatrve defense to burglaty ‘and
that the a of consent may be- proven by c1rcumstan-

Bracgs Shp:Opmron‘No SC02—389/SC02—524 were
decided contrary to the Legrslanve intent ‘expressed in
tlus section.~ The™* Legrslature finds- ‘that?'these cases
were decided in such a mafineér as to givé sibsection
(1).no. effect. . The:February I, 2000, date reflected in
subsectioti (7) -does not - refer to. an -arbitrary date
relating to- the.date offenses were committed, but to a
date - before -which the law relating to burglary was
untainted by Delgaa'a v. State, 776 So 2d 233 (Fla
2000) :

(5) The Legrslature provrdes the followmg spec1al
rules of construction: to apply to this section: . -_.

(a) All subsgétions -in-this section shall-be construed
tor give effect: to subsectron {1);

(b Notw1thstandmg s. 775.021(1), this section shall
be. construed to_give ‘the interpretation of the burclary
- statuté announced in Delgado v. State, 776 So: 2d 7233
(Fla 2000) and its progeny, no effect; and

(c) If, language in this'section is susceptrble 1o drffer-
mo ¢onstructions, it shall be’ constried in’ such manher
approx1mate the law relating to burglary as if
Delgado v. Stat e 776 So 2d 233 (Fla 2000) was never
1ssued

(6) This SeCthIL shall apply retroactlvely Added by
Laws 2001, . 2001-58, § 1 eff. May 25, 2001, Amend—
ed by Laws 2004 . 200-1—93 § 1, ejf May 21, 2004

810 02 -urglaryx R

(1)(a) For woffenses commrtted on or before July 1,
2001, lary” means enterlng or remaining in a
dwelhng, a §tricture, or a conveyance with the intent to
-commit an offérise therein, unless-the premlses are at
the time open to the public or tEe defendant is, l1censed
or invitéd to'gnter or remidin. " -7 R

- (b} For oftenses commrtted after Julv 1, 200l “bur-
glary means : . .

»1,” Ente ng S dwellmg, a strlicture; Or a conveyance
Wlth the 1ntent to_ commit an otfense theréin, unless the
premiises afe 4t the ' time open to the pubhc or the
defendant Is lrcensed or 1nv1ted to entér; or -

2. Notwrthstandmg a licensed of invited entry, re—
mamrno ina dwellmg, strycture, or conveyance .
he 1ntent ‘to cormmt an

offense therem oo .
b After pelmlssmn to remain therem has been
wrthdrawn w1th the intent.to commit an offense there-
imeor-. - - SO -
- .c'. To -commit .or’attempt . to commit a forcrble
felony, as definéd in s. 776.08. R :

FLORIDA -STATUTESH :+

-cy; thé burglary’is a felony of the first degree,

-(2) Burglary is-a felony.of the first degree, puni
ble:by, imprisonment for a term of years not exce
life.-imprisonment .or s provided in s. 775 08:
775083, or_s-775.084, if, in the course of comm'
the offense, the, offender:. .

(a) Makes an assault or battery upon any perso_

~(b). Is. of becomes armed ‘within the dwelling;
ture,i‘or conveyance with. - explosrves or . .damg
WEAPON; OF o tvoi ™ i - iy

(c) Enters .an occupred or unoccupled dwe

structure and: .

Uses a motor vehlcle as an mstrumentahty,
than merely, as a.getaway., velncle to assist in.con
ting the offense and thereby damages the dw
structure or s

to property within the dwellmg or structure in exces
$1,000. .
(3) Burglary is a felony- of the second degree
ishable as provided in- s, 775.082, s. 775:083
775 084, if, in the course “of commrttmg the offenss
offender does not make an assault or battery and
and does not become armed with a dangerous we
or explosrve and the offender enters or rém
(a); Dwellmg, and there is another perso
dwelling at the fime the offender enters or cma
(b) Dwelling, and there is not. another pers i
dwellinig at the’ time ‘the offender enters or r
(c) Stricture, and there'is another person i
structure at, the t1me the offender enters or . rema
(@ Conveyance and there. is another persont _
conveyance at the time the offender enters or re
(). Authorized emergency vehicle, as- deflned
316 003; or .

893. 13 or traffrckmg 1n controlled subst‘ ce,,
tnder’ s. '893.135 may be 1rnposed when all sug]

burglary is com
that is sub]ect to a state of emergency declared

emergency i$'made and the” perpetratron of*
ry is facilitated: by conditions arising from ‘the m

ble as prov1ded in’ s 775 082, s 775 083 or ¢

from the 'el'ne'r"gency means crvrl unrest power.
es; cuifews, voluntary or mardatory evacuations;
reduction in- the presence of-or response time £o
responders or homeland securlty personnel Ap
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' Appeliate | reVIew is- necessary not only” [****40] to safeguard a defendant's:right not to suffer cruel and
unusual punlshment [*¥1721 but also*to protect society's fundamental interest in ensuring that the
coercrve power of the State’is not employed in-a manner that shocks the community's consc1ence or
undermines the mtegrlty of our criminal justice system ‘See Gllmore V. Utah; 429 U.S. 1012, 1019(1976)
(MARSHALL, J., dlssentmg). Because a Wrongful-execution-is ‘an-affront-to societyias-a whole;:aperson-
may-not:consent- to:being executed:without: a'ppella'te review:-See id.; at 1018 (WHITE, J;, dissenting)
("[T]heconsent=of g convictéd-deféndant “in “a "cRminal “case tdoes” notpriviieége:a: Stater to~impose-a.
punishment otherwise -forbidden "by ' the Eighth Amendment"): As the District Court stated so
compellingly on review of the habeas petition filed on Simmons' behalf by Reverend Louis Franz and
Darrel Wayne Hill: "What is at stake here is our collective right as a civilized people not to have cruel and
unusual punishment inflicted in our name. It is because of the crying need to vindicate that right, that
basic value, that Simmons should be held unable 'to waive resolution in state courts' of the correctness
of his death sentence." Franz v. Lockhart, 700 F. Supp. 1005, 1024 [****41] (ED Ark. 1988) (quoting
Gilmore v. Utah, supra, at 1018 (WHITE, J., dissenting)) (citation omitted), appeal pending, No. 89-
1485EA (CAB). See also, e.g., Commonwealth v. McKenna, 476 Pa. 428, 441, 383 A. 2d 174, 181 (1978)
("The doctrine of waiver . .. was not . . . designed to block giving effect to a strong public interest, which -
itself is a jurisprudential concern[, or to] allo[w] a criminal defendant to choose his own sentence. . .. _—
The waiver rule cannot be exalted to a position so lofty as to require this Court to blind itself to the real
ijssue -~ the propriety of allowing the state to conduct an illegal execution of a citizen") (footnote
omitted); People v. Stanworth, 71 Cal. 2d 820, 834, 457 P. 2d 889, 899 (1969) ("[Wl]e are not dealing
with a right or prlwlege conferred by law upon the litigant for his sole personal benefit. We are
concerned with a principle of fundamental public policy. The law cannot suffer the state's interest and
concern in the observance and enforcement of [*173] this policy to be thwarted through the guise of
waiver of a personal right by an individual") (internal quotation marks omitted; citation omitted).

A defendant's voluntary [****42] submission to a barbaric punishment does not ameliorate the harm
that imposing such a punishment causes to our basic societal values and to the integrity of our_ system of-
justice. Certainly a defendant's consent to being drawn and quartered or burned at the stake would not
license the State [***157] to exact such punishments. Nor could the State knowingly execute an
innocent man merely because he refused to present a defense at trial and waived his right to appeal. .
Similarly, the State may not conduct an execution rendered unconstitutional by the lack of an appeal
merely because the defendant agrees to that punishment.

This case thus does not involve a capital defendant's so-called "right to die." When a capital defendant
seeks to circumvent procedures necessary to ensure the propriety of his conviction and sentence, he
does not ask the State to permit him to take his own life. Rather, he invites the State to viglate two of
the most basic norms of a civilized society -- that the State's penal authority be invoked only where
necessary to serve the ends of justice, not the ends of a particular individual, and that punishment be
imposed only where the State has adequate assurance that [**1733] the pumshment *Ex*43
justified. The Constitution forbids the State to accept that invitation. '

~ Society's overwhelming interest in preventing wrongful executions is evidenced by the fact that almost -
all of the 37 States with the death penalty apparently have prescribed mandatory, nonwaivable
appellate review of at least the sentence in capital cases. U.S. Dept. of Justice, Bureau of Justice
Statistics, Bulletin,.Capital Punishment 1988, p. 5 (July 1989); Carter, Maintaining Systemic Integrity in
Capital Cases: The Use of Court-Appointed Counsel to Present Mitigating Evidence When the Defendant
Advocates Death, 55 [*174] Tenn. L. Rev. 95, 113-114 (1987). 1& The Arkansas Supreme Court is the
only state high court that has held that a competent capital defendant's waiver of his appeal precludes
appellate review entirely. Franz v. State, 296 Ark. 181, 196-197, [***158] 754 S.W. 2d 839, 847 (1988)
(Glaze, J., concurring and dissenting). Furthermore, since the reinstitution of capital [¥*175] punishment
in 1976, only one person, Gary Gilmore, has-been executed without any appellate review of his case. See
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G|lmore V. Utah 429 U.s. 1012 (1976) FoIIowmg Utahﬁs executlon of Gllmore t at State .amended its

law to-provide for .mandatory, ****44[ nonwawable appellate review. Utah Code Ann §.77- 35. 26(10)
(Supp 1989), see: also_Utah.Code Ann. § 76-3- 206(2) (1978)..The extreme rarity . of unrevnewed
executions in itself suggests the. unconstltutlonallty of such killings. Cf. Enmund v. Florida, 458 u.S. 782,

88 796 (19821 (ﬁndlng unconstltutlonal Florlda s death penalty for felony murder in part because only 8
of 36 Junsdlctlons authonzed death for such. a crlme) Coker v.. Georgla 433 U.S. 584, 593-597 (1977).
(stnkmg down Georgia's provision for death penalty for ra} e of adult woman in. part because Georgia
was only. State with such a provision). _ A




The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300

John F. Harkness, Jr. 52 850/561-5600
Executive Director K www.FLORIDABAR.org

June 13, 2017
Mr. Darryl T. Whipple :
Duval County Jail
500 East Adams Street
Jacksonville, FL. 32223

Re: Mr. Alphonse Bernard Perkins; RFA No.: 17-16500
Dear Mr. Whipple:

It appears from your Request for Assistance that you may have a misunderstanding as to what The Florida
Bar can and, cannot do. The Florida Bar is the licensing agency for all attorneys admitted to practice law
in the State of Florida. In cases where discipline is indicated, the disciplinary action is taken against the
attorney's licensure, and will not affect or overturn the outcome of any criminal proceeding.

The Florida Bar is not permitted to intervene in proceedings in criminal court. The Florida Bar does not
participate in the appointment or removal of attorneys. The appointment of counsel and removal of same
is determined by statutory law, case law, and the Rules of Criminal Procedure. Complaints about
representation of appointed counsel are best addressed by bringing such matters to the attention of the
trial judge or by requesting a Nelson hearing.

The Florida Bar does not have the authority to determine whether your counsel rendered ineffective
assistance during your criminal proceeding. For this reason, the filing of a Bar complaint will not affect
the outcome of your criminal proceeding. If you feel your lawyer is ineffective, you will need to pursue
your remedies with the court.

Consequently, I have closed our record in this matter. Please be advised that my action does not preclude
you from consulking with private counsel, nor does it preclude you from exercising any legal remedy
which may be available to you. Pursuant to the Bar’s records retention schedule, the computer record and
file will be disposed of one year from the date of closing.

Sincerely,

Charles Hughes, Bar Counsel
Attorney Consumer Assistance Program

cc: Mr. Alphonse Bernard Perkins




John F. Harkness, Jr. ' B
Executive Director P K _ ’ : N4

Mr. Darryl T. Wh.
Duval County Jail
500 East Adams Street
Jacksonville, FL 32223

Re:  Alphonse Bernard Perkins; RFA No. 1,
Dear Mr. Whipple:

Enclosed you will find correspondence which was returned to us for no apparent reason,
although the outside of the envelope stated "unauthorized items". . . the only thing enclosed was
a single sheet of paper. '

Sincerely,
2 ";;‘ 5 L Ff
& o ¥ R = R
Fe P _;,_..;._Y o, TP ‘5’} -
e

Charles Hughes, Bar Counsel
Attorney Consumer Assistance Program
ACAP Hotline 866-352-0707
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