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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.:

DIVISION:

l6-2018-CA-4630
CV.C

BRENDA PRIESTLY JACKSON,

Plaintiff,

RICK SCOTT, in his official capacity
as the Governor of the State of Florida,
and TERRANCE FREEMAN, an
individual,
Defendants.

ORDER GRANTING MOTIONS TO DISMISS

This case came before the Court August 10,2018, to be heard on various motions directed

to the Petition for Declaratory and Injunctive Relief, filed by Plaintiff, Brenda Priestly Jackson.
These motions include Defendant Terrance Freeman's Motion to Dismiss, Defendant Govemor

Scott's Motion to Dismiss, and the City of Jacksonville's Motion for Leave to Intervene. After
the hearing, at which the Court orally granted the City of Jacksonville's Motion for Leave to
Intervene without objection from any party, Defendant Intervenor City of Jacksonville filed its

Motion to Dismiss Petition for Declaratory and Injunctive Relief, in which it adopted Defendant
Freeman',s Motion to

Dismiss. The court, having heard argument of counsel, and having fully

considered Plaintifls Petition, the motions and the memoranda filed in support and opposition,
makes the following conclusions of law:

The Petition alleges that on June

l,

2018, pursuant to Article IV, Section 7(c) of the

Florida Constitution, Defendant Govemor Scotl exercised his discretionary power to suspend

Jacksonville City Councilman Reginald Brown from the office

of District 10 Representative.

fill a seat by appointment

during a period of temporary

(Pet., !l 9.) The govemor's power to
suspension derives, like his power

to suspend, from Article IV, Section 7(c) of the Ftorida

Constitution. Plaintiff does not challenge that act by the govemor. (Pl.'s Mem. Opp'g City's
Mot. Dismiss, fl

Plaintiff asserts, however, that Defendant Govemor Scott's appointment of

7.)

Defendant Freeman to fill the District 10 seat on the Jacksonville City Council during the period

of

suspension of Councilman Brown was unlawfirl, contrary to the requirements ofthe Charter ofthe

City ofJacksonville, because at the time of appointment Defendant Freeman was not

a resident

of

District 10. (Pet., flfl 9,18,21,26.) ln fact, Plaintiff argues that the class of eligible appointees
was fixed as ofJune

l,

2018, the date of Councilman Brown's suspension, to include only those

individuals who were residents and qualified electors of District 10 at that time. (Pl.'s Suppl.
Mem., flfl

2-3.) As

support for those assertions, Plaintiff cites section 5.04 of the Charter of the

City ofJacksonville, which provides, in part, "Every member ofthe council shall be continuously
throughout his or her term ofoffice, a resident and qualified elector ofDuval County, and ofhis or
her district or residence

area." Jacksonville City Charter,

$ 5.04.

Plaintiff seeks a declaration that Defendant Govemor Scott's appointment of Defendant
Freeman was unlawful, together with injunctive relief prohibiting Defendant Freeman "from
continuing to perform the duties ofthe District 10 Jacksonville City Council member." (Pet. at

5.)

In her Memorandum Opposing the City's Motion to Dismiss, Plaintiff identifies the question

for declaratory relief as, "whether or not the residency and qualified elector requirements of
Section 5.04 ofthe Jacksonville Charter apply to the applicant when the Govemor appoints a City

Council substitute for a suspended City Councilperson." (Pl.'s Mem. Opp'g City's Mot. Dismiss,

fl

14.)
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The Petition Fails to State Causes of Action for Declaratory or Iniunctive Relief

To state a claim for declaratory judgment, the plaintiffmust allege:
"that there is a bona fide, actual, present practical need for the declaration; that the
declaration should deal with a present, ascertained or ascertainable state of facts or
present controversy as to a state of facts; that some immunity, power, privilege or
right ofthe complaining party is dependent upon the facts or the law applicable to
the facts; that there is some person or persons who have, or reasonably may have an
actual, present, adverse and antagonistic interest in the subject matter, either in fact
or law; that the antagonistic and adverse interest [sic] are all before the court by
proper process or class representation and that the relief sought is not merely the
giving of legal advice by the courts or the answer to questions propounded from
curiosity."
Syfrett v. Syfrett-Moore ex rel. Estate of Syfrett, 115 So. 3d 1127, I130 (Fla. 1st DCA 2013)

(quoting Mav v. Holley, 59 So. 2d 636, 639 (FIa.1952)). Of critical importance to Plaintifls
Petition is her allegation that, "[u]pon his appointrnent on July 10, 2018, Defendant TERRANCE

of the District l0

FREEMAN immediately assumed the duties
member." (Pet.,'lf 19.) On

a

Jacksonville City Council

motion to dismiss, the Court takes the well-pled allegations of the

Petition as true. Busware. Inc. v. Williams , 188 So.3d 49,51 (Fla. lst DCA 2016). However,
paragraph

l9 of the Petition

does not state an allegation of fact, but instead a conclusion of law:

that the legal effect of Defendant Freeman's appointment by Defendant Govemor Scott was the

immediate assumption

of the duties of a

member

of the Jacksonville City Council.

conclusion of law is incorrect.
The Florida Constitution provides,
(b) Each state and county officer, before entering upon the dulies of the
give bond as required by law, and shall swear or affirm:
J

ffice, shall

That

"I do solemnly swear (or affirm)

that

I will support, protect, and defend the

Constitution and Govemment of the United States and of the State of Florida; that I
am duly qualified to hold office under the Constitution ofthe state; and that I will
well and faithfully perform the duties of(title ofoffice) on which 1am now about to
enter. So help me God.",
and thereaJter shall devote personal attention to the duties
continue in office until a successor qualifies.

of the office,

and

Art. II. $ 5, Fla. Const. (emphasis added). The Jacksonville Ordinance Code provides,
The Mayor, all Council Members, all appointed employees confirmed by Council,
and all appointees to non-advisory Boards and Commissions of the CiIy, before
entering upon the duties of the ffice, shall sign an oath, swearing or affirming the

following:

"l

do solemnly swear (or affirm) that I am duly qualified to hold office
under the Constitution ofthe state, or ofthe Charter or Ordinance Code of
the City of Jacksonville; that I will support, protect, defend and honor the
Constitutions, Govemments, and laws of the United States and of the State
of Florida; that I witl support, protect, defend and honor the Charter, the
ethics laws, and other ordinances, rules, and regulations of the City of
Jacksonville; and that I will well and faithfully perform the duties of(title of
office) on which I am now aboul to enler. So help me God."
$ 2.101, Ord. Code (emphasis

added). Therefore, contrary to Plaintifls argument, appointment

to the office is not the legal equivalent of assumption ofduties ofthe office; rather, a person must
swear an oath before entering upon the duties of the
124 So.

37

office.

See also State ex rel. Davis v.

Giblin,

5, 377 (Fla. 1929).

Section 5.04 of the Charter, on which Plaintiff relies, imposes its resident and qualified
elector status requirements on City Council members continuously throughout the term ofoffice.
Because the term of office begins, not upon appointment, but after swearing an oath, Charter
section 5.04 by its express language has no application to the govemor's power ofappointment to

fill a temporary vacancy on the City Council, and no application to the person appointed until that
person takes

office.

Therefore, although the parties argue about whether the govemor's power

4

of

appointment is "unfettered," and whether the Charter may limit that power, the Court need not
decide such questions. The Charter provision on which Plaintiffrelies does not require the person

appointed by Govemor Scott to be a resident and qualified elector of the district until that person
enters upon his or her term of office.

Article IV, Section 7(c), Florida Constitution, provides, "By order of the govemor any
elected municipal officer indicted for crime may be suspended from office until acquitted and the

office filled by appointment for the period of suspension, not to extend beyond the term, unless
these powers are vested elsewhere by law or the municipal

charter." Plaintiff

does not argue that

Charter section 5.04 constitutes a vesting ofpower elsewhere, i.e., outside ofthe govemor's offtce,
as contemplated by the Constitution, but asserts that "the Jacksonville Charter is not silent on
residency and qualified elector status requirements for City Councilpersons." (Pl.'s Supp. Mem.

Opp'n Defs.' Mots. Dismiss, fl

2.)

However, Charter section 5.04 says nothing about, and has no

timiting or divesting effect upon, Defendant Govemor Scott's power to suspend and appoint.
Conversely, the Article IV, Section 7(c) reference to statutory or local law vesting suspension and

appointment power in some person or body other than the govemor does not expand the plain
meaning of Charter section 5.04.
Defendant Freeman's residency and qualified elector status at time of appointment is not
relevant to whether he is cunently in compliance with Charter section

resolution

of the issues raised by Plaintifls Petition can

5.04. Therefore,

have no bearing

on

because

Defendant

Freeman's etigibility to serve on the City Council, there is no "bona fide, actual, present practical
need for the declaration" she

seeks. Svfrett, I l5 So. 3d at 1130 (citation and intemal quotation

marks omitted). Moreover, because Charter section 5.04 does not apply at appointment, but only

after an appointee is swom, Plaintiff has no "immunity, power, privilege or right [that] is
5

dependent upon. . . the law appticable to the facts. . .

." Id. Therefore,

dismissal ofthe Petition

seeking declaratory relief is appropriate.

To state a cause of action for injunctive retief, a plaintiff must allege ultimate facts to
support "( 1) irreparable injury (that is, injury that cannot be cured by money damages), (2) a clear
tegal right, (3) lack ofan adequate remedy at law and (4) that the requested injunction would not be

contrary to the interest of the public generally." Weekley v. Pace Assembly Ministries. Inc., 671
So. 2d 220,220 (Fla. I st

DCA 1996). Because Plaintifls claim is based on an incorrect premise

that Charter section 5.04 disqualified Defendant Freeman from appointment Govemor Scott, she
has no clear legal right to the permanent injunction she seeks, and her Petition seeking injunctive

relief should also be dismissed.

The Court Lacks Subject Matter Jurisdiction to
Determine Oualifications of Citv Council Members

Ultimately, Plaintiff asserts that Defendant Freeman, the sitting District
Councilman, is not qualified to hold that

office.

l0

City

That is the basis ofher prayer for injunctive relief

and the only declaratory relief that could benefit

Plaintiff. However, under the Charter, "[t]he

council shall be the judge ofthe elections and qualifications of councilmen." Jacksonville City
Charter, $ 5.07. Therefore, Defendants assert that the Court lacks subject matter jurisdiction to
determine Defendant Freeman's qualification to serve. Under Plaintifls reading of Charter
section 5.07, the City Council's power to determine qualifications of members only extends to

those members who were elected, because

of the use of the phrase

"elections and

qualifications. . . ." City Charter $ 5.07 (emphasis added). The Court finds that Plaintiffs
reading is incorrect, and contrary to the plain meaning ofthe Charter. Clearly, the City Council's
6

power extends over both elections and qualifications and a qualifications issue may arise, as it did
in this action, with respect to a council member who was appointed rather than elected to office.

Plaintiff urges that, unless the Charter "specifically excludes the jurisdiction of the courts

by express provision or necessary implication, which it does not, this Court has jurisdiction."
(Pl.'s Mem. Opp'g Defs' Mots. Dismiss, fl 13.) For this proposition, Plaintiff cites State ex rel.
Dalton v. Harris,363 S.W.2d 580 (Mo. 1962). In Dalton, the State of Missouri, on the relation of
three residents of a particular area ofthe City
an order

ofSt. Louis, filed

an action in quo warranto seeking

offorfeiture ofoffice and ouster of Harris, an alderman who had allegedly moved outside

of the city after his election, in violation of the city charter. Dalton, 363 S.W.2d at

580.

The trial

court granted Harris' motion to dismiss based partly on lack of jurisdiction, because the city
charter provided, "Said Board shall be thejudge of the qualifications of its members. . .

."

Id. at

580-81 (intemat quotation marks omitted). The Supreme Court of Missouri reversed, holding
that the city charter did not take away from the courts their concurrent jurisdiction, with the board

of aldermen, to adjudicate the matters at issue. Id. at 582. The Dalton court reasoned that "it
takes express and unequivocal language, or language from which the implication is inescapable, to

divest the courts ofajurisdiction always possessed." Id. at 582.
The Court finds Dalton unpersuasive because Florida law is contrary to the Missouri law

applied in Dalton. In Florida, the judicial branch derives its power from the people, State ex rel.
Second Dist. Court of

A DDC al v. Lewi S , 550 So. 2d 522, 526 (Fla.

Article V ofthe Florida Constitution.

See

I st

DCA 1989), and specifically

Allen v. Butterworth, 756 So.2d 52,62-64 (Fla. 2000).

The .judicial branch has inherent authority or jurisdiction unless limited by the constitution or
allocated to other branches of govemment. See Walker v. Bentlev, 660 So.2d 313, 318-19 (Fla.

2d DCA 1995). However, "there is no inherent power in the courts of this state to determine
7

election contests and the right to hold legislative oflice
667 (Fla. l98l

).

"

McPherson v FI

397 So. 2d 665,

In McPherson the complaint sought to challenge the qualifications of an elected

member ofthe House of Representatives on the ground that the member was neither a resident nor

qualified elector of his district. The Supreme Court held that the courts lacked subject matter
jurisdiction to entertain the civil action because the plaintiffhad demonstrated "no constitutional,

common law,

or

statutory right

qualificalions. 397 So.2d at

668.

to

support a judicial challenge

Such contests are

to the [office

holder's]

"political in nature and therefore outside the

judicial power" under the separation of powers doctrine, particularly when the matter is
"committed to

a

coordinate branch of govemment by the demonstrable text of the constitution." Id.

at 667. Therefore, unlike Missouri, in Florida there is no jurisdiction that the courts "have always
possessed" and can only be divested by express language or necessary implication.

The Florida legislature may enlarge constitutional jurisdiction where not forbidden by the

constitution.
example,

State v. Jefferson, 758 So. 2d 661, 664 (Fla.

in section 102.168, Florida

2000).

Statutes, which vests

The legislature has done so, for

in circuit courts jurisdiction

over

actions contesting "the certification ofan election or nomination ofany person to office, or of the
result on any question submitted by referendum" on enumerated grounds. $ 102.168(l), Fla. Stat.

(2017). That "statutory right to bring

an election contest after an election has taken place, which

section 102.168 confers, should be construed in strict conformity with the language of the
statute . . .

."

Norman v. Ambler ,46 So.3d 178,

l8l

(Fla. lst DCA 2010). Plaintiff cites no

authority arising under the Florida Constitution, the Jacksonville City Charter, or general law, and
the Court is aware ofnone, which, corresponding to the limited grant ofpower in election contests

under section 102.168, Florida Statutes, grants to circuit courts the power to determine the
qualifications or eligibility ofa person appointed to fill a council seat during a period oftemporary
8

suspension of the elected council

member.l

Because there is no such constitutional or statutory

grant of authority, and in the absence ofany inherent or common law jurisdiction, the Court lacks
subject matter to entertain the challenges raised in Plaintifls Petition.

In Dalton, the alderman asserted that the Missouri courts were without jurisdiction because
the board of aldermen was part of the legislative branch of govemment, by analogy to Congress,
for which the United States Constitution provides, "Each House shall be thejudge ofthe Elections,
Returns and Quatifications of its own Members.
S.W.2d at

"not

584.

..

."

Art. I,

$ 5,

cl. l, U.S. Const.; Dalton,

363

The court rejected the separation-of-powers argument, reasoning that the city was

a coordinate branch

of state govemment [,]" and that neither the 1875 nor the l914 Missouri

Constitution "vests any part of the legislative power in the board of alderman of the City of St.

Louis." Id. Here, again, Florida law is distinguishable from Missouri law.
have plenary powers which derive directly from the Constitution. Article

provides, "Counties operating under county charters shall have

all

Charter counties

VIII, Section

1(g),

ol

local

powers

self-govemment not inconsistent with general law, or with special law approved by vote of the
electors. Municipalities are accorded plenary home rule power "to enact legislation concerning

any subject matter upon which the state Legislature may act," with some exceplions.
$ 166.021(3), Fla. Stat. (2017). See eenerally

of Boca Raton v. State 595 so.2d 25.27-28

(Fla. 1992) (recounting history of municipal rule powers under different versions of the Florida
Constitution and general

law).

See also Leon v.

Carollo, 246 So. 3d 490,493 (Fla.3dDCA20l8)

I Plaintiffasserts that the Court must have j urisdiction, because the City did not assert lack ofjurisdiction in the case
ofHarms v. Jabour, No. l6-2007-CA-4541-XXxx-MA, (FIa.4th Cir. Ct. Oct. 17,2007). While the Court cannot
render an advisory opinion on whether subject matler jurisdiction existed in Harms, that case is distinguishable in that
it was brought under section 102.168, Florida Statutes, as a post-election challenge against an elected member ofthe
Jacksonville City Council.
9

(recognizing city charter as on a par with constitution in terms ofbeing a valid source ofeligibitity

requirements

for [oca[ ofhce). Therefore, the Dalton court's refusal to recognize a local

legislative body's authority as to local matters is contrary to Florida law.
Decisions in other states are consistent with Florida law. In Whitten v. Stembere, 475
S.W.2d 496 (Kentucky App. 1971), the trial court was held to lack subject matter jurisdiction to
decide a chaltenge to the election of an aldermen to the city council of Louisville. The Kentucky

constitution allocated power to the legislature "to provide for the trial ofcontested elections." The
legislature passed a statute providing that the "board of aldermen ofLouisville is the solejudge

of

the election of its members. . .." Significantly, consistent with Florida law, the Kentucky court

of

appeals held that there "is no inherent power in the courts to pass upon the validity ofelections or

to try contested elections." Without a statutory grant of authority, the courts had no jurisdiction to
preside over a challenge to the election or qualifications of the members ofthe city council. The
state constitution allocated that power solely to the council.

In I Iouston v. McKin

4 Mich. App., 143 N.W.2d 781 (1966), the court of appeals held

that the trial court lacked subject matter jurisdiction to entertain a civil action that sought removal

ofa city council person for

an alleged lailure to meet a residency requirement in the city charter.

The charter further provided that "the council shall be the judge of the eligibility and qualification

of its own members." In approving the dismissal ofthe civil action, the court held: "it is settled law

in Michigan that where constitutional or statutory provisions give

a

legislative body the authority

to make this decision, its determination is conclusive." 143 N.W.2d at 782.

In Harringtoq v.

Carroll

,428

Pa. 510,239 A.2d 437 (1968), the Supreme Court of

Pennsylvania held that the trial court tacked subject matter jurisdiction to decide a civil action

l0

seeking to remove a city council member who was alleged not to have lived in Philadelphia when
elected, as required by the city charter. The city charter provided that the "Council shall be the sole

judge of the qualifications of its members." The court cited long-standing precedent holding that

jurisdiction over cases challenging elections and qualifications to hold office does not arise from
the common law and must be granted by a constitutional or legislative provision. Id. at 517-18.
McPherson 397 So.2d at 667, construed Article III, Section 2 ofthe Florida Constitution,
dealing with the state legislature, which provides in relevant part, "Each house shall be the sole

judge of the qualifications, elections, and retums of its members. . .
distinguishable from the Constitution by the lack of the word,

."

Charter section 5.07 is

"sole." However, the Florida

Supreme Court, construing a prior version of the Florida Constitution which omitted the word,

"sole," hetd that, "[t]his Court is without jurisdiction to determine the rights ofone who has been
elected a member of the Legislature to hold such

Legislature may determine." State ex. rel

with approval by En ish v. B

office. That question is one which only

the

sbv v. Junkin , 1 So.2d 177,177 (Fta. 1941) (cited

152 So.2d 167,168 (Fla. 1963)). The Cou( similarly

concludes that the Jacksonville City C ouncil has exclusive jurisdiction to determine the elections
and qualifications of its members, no twithstanding the absence of the word, "sole," from City

Charter section 5.07. See also Housto n v. McKinley , 143 N.W. 2d at 782 (state constitutional
provision that council shall be "the judge," as opposed to "the sole judge," interpreted as giving
council sole and conclusive authority).

Plaintiff has a legitimate right to insist that she and other constituents of District l0 be
represented by a resident and qualified elector

of the district. There were no doubt qualified

residents and electors of District 10 whom Governor Scott could have chosen to

fill

the district's

vacant seat on the City Council. However, Charter section 5.04 does not require that an applicant

1l

or appointee be a district resident, but only applies to a council member during his or her term.

If

Plaintiff wishes to challenge whether Freeman meets the residential eligibility requirements, she
should take the issue to the City Council. The Court may only consider matters or controversies

that are within the bounds of its jurisdiction, and may not encroach upon the authority of other
institutions of govemment.

Amendment of the Petition Would be Futile
"Dismissal of a complaint with prejudice should only be granted when the pleader has
failed to state a cause of action and it conclusively appears there is no possible way to amend the
complaint to state a cause of action." Fla. Nat'l Org. lor Women. Inc. v. State, 832 So. 2d 9l

l,

915 (Fla. lst DCA 2002) (citation and intemal quotation marks omitted). Because the Court's
conclusion regarding the inapplicability of Charter section 5.04 is one of law, there are no facts

Plaintiff could altege by way of amendment to her Petition that would state a cause of action for
declaratory

relief.

Because the Court concludes that non-residency at any time before swearing

the oath and assuming office cannot disqualifu Defendant Freeman as a matter of law, amendment

olthe Petition would

be futile as to both

counts.

Even were

Plaintiffto amend her Petition to seek

a declaration on whether Freeman holds the District l0 seat unlawfully, the Court lacks
jurisdiction to grant such relief. Because of that, amendment is futile and dismissal should be
with prejudice.

For the reasons stated, it is

ORDERED

as

follows:

t2

1.

Defendant Terrance Freeman's Motion to Dismiss is GRANTED.

2.

Defendant Govemor Scott's Motion to Dismiss is GRANTED.

3.

Defendant Intervenor City of Jacksonville's Motion to Dismiss is GRANTED.

4.

The Petition for Declaratory and Injunctive Relief is DISMISSED with prejudice.

DONE AND ORDERED in chambers at Jacksonville, Duval County, Florida this

Z&*lt

ou, or reptember, 2018.
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