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Re: State of Florida vs. James X. Rhodes, Clerk #2013 CF 006932

Dear Bernie,

Following our hearings held on March 21 st, 2016, I have had a chance to consider an
issue not addressed that day. I felt it more appropriate to address it to you directly, rather in
court.
The video surveillance you displayed to Caleb and Darlene farah and Scotty McGee is
unequivocally a video that depicts the killing of a person, as defined by Florida Statute S.
406.136(1). Video recordings that depict the killing of a person are expressly deemed to be
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confidential and exempt from public records under Florida law, with the exception that allows
the surviving spouse, parent or adult child to view or copy such a recording. In fact, only a
surviving parent (in instances in which there is no surviving spouse and no written designation
from the parent authorizing another to view it) has authority to view or obtain such records. S.
406.136(3)(a).

In the Rhodes matter, it is clear that only Darlene Farah had authorization to view the
video and no written authorization was obtained from Mrs. Farah to allow any other member of
the public to view the video.
Pursuant to Florida Statute S. 406.136(3)(c), all custodians of records of a video depicting
the killing of another have the responsibility to prohibit unauthorized persons from viewing such

Note the distinction between records that are "merely" exempt from public records and those records
deemed confidential and exempt, such as the video in the instant case. WFTV, Inc. v. School Board of
Seminole, 874 So.2d 48 (Fla. 5 th DCA 2004)(holding that if the Legislature designates a record as confidential,
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records. The State Attorney's Office is assuredly a custodian of the records in this case, as
evidenced by the SAO responding to a variety of public records requests concerning this case.
The uncontradicted witness testimony from March 21 SI, 2016 establishes that the State
Attorney's Office intentionally showed the video to Caleb Farah and Scotty McGee,
unauthorized persons under S. 406.136.
When a custodian of record violates any confidentiali ty provision concerning recordings
of the killing of a person, he or she commits a felony of the third degree, punishable by up to five
years in prison. S. 406. I 36(6)(a).2
Frankly, I am disturbed to think that you would have considered violating a clearly
written Florida Statute and, as a result, attempted to justify your desire to have Mr. Rhodes killed
by citing the opinions of Caleb Farah. The Florida legislature, in explaining the public necessity
to keep such records confidential and exempt, stated:
The Legislature finds that photographs or video or audio recordings that depict or record
the killing of any person render a visual or aural representation of the deceased in graphic
and often disturbing fashion . Such photographs or video or audio recordings provide a
view of the deceased in the final moments of life, often bruised, bloodied, broken, with
bullet wounds or other wounds, cut open, dismembered, or decapitated. As such,
photographs or video or audio recordings that depict or record the killing of any person
are highly sensitive representations of the deceased which, ifheard, viewed, copied or
publicized, could result in trauma, sorrow, humiliation, or emotional injury to the
immediate family of the deceased, as well as injury to the memory of the deceased.
2011 Fla. Sess. Law Servo Ch. 2011-115 (C.S.H.B. 411) (WEST).

While prosecutors have the authority to strike hard blows, they are not "at liberty to strike
foul ones." Berger

V.

U.S., 295 U.S. 78 (1935). I can think of no blow more foul than violating

not only Florida law, but also the memory of Shelby Farah. I fear, with the heated emotions
produced by this tragic case, that the State Attorney's Office has lost sight of Justice
Sutherland's exhortation that the job of a prosecutor is not to secure a "win," but see "that justice
shall be done." Id. There is nothing unjust about Mr. Rhodes acknowledging responsibility and
remaining imprisoned in the secure custody of the State of Florida until he dies of natural causes.

such record may not be released to anyone other than the person or entities specifically designated in the
statutory exemption).
2 While there is an exception for "criminal proceedings," this chmse clearly refers to the introduction of such records
into evidence and whatever took place at the State Attorney's Office cannot be considered a "proceeding" as neither
I nor my client were present. Such an interpretation is supported by the plain language of the statute and the
legislative staff consistently referring to this exception as applying to "submitting records in criminal proceedings."

If you have any dispute with my analysis of Florida Statute 406.136, please feel free to
contact me. The Public Defender's Office is currently contemplating how best to appropriately
handle this issue.

Sin~erely,
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Debra Billard
Assistant Public Defender

